Winited States Scnate

COMMITTEE ON THE JUDICIAR

WASHINGTON, DC 20510-6275

October 30, 2017
VIA ELECTRONIC SUBMISSION

The Honorable Elaine Duke
Acting Secretary

U.S. Department of Homeland Security
Washington, D.C. 20528

Dear Acting Secretary Duke:

[ am writing to ask that you ensure that your periodic review of the Temporary Protected
Status (TPS) of currently designated countries is faithful to Congress’s intent in establishing this
law,' and that you continue to terminate designations for any countries that no longer satisfy the
statutory requirements.” Although I support TPS under the right circumstances. I am very
concerned with the way the program has evolved over the last three decades. We now have a
program that permits several hundred thousand otherwise removable aliens to remain in the
United States, where they are eligible to receive public benefits® and are authorized for
employment, permitting them to take jobs that might otherwise be filled by one of the 7.1 million
unemployed Americans.® [ was encouraged by your recent announcement that Sudan will be
terminated,’ having intermittently been designated for TPS since 1997, but some of the
remaining “temporary™ designations have been in effect for decades.®

As you know, the Immigration and Nationality Act (INA) gives you the authority to
designate a country in order to confer TPS on its nationals if: there is ongoing armed conflict
posing a serious threat to personal safety: the country requests TPS because it temporarily cannot
handle the return of nationals due to environmental disaster; or there are extraordinary and
temporary conditions that prevent aliens from returning, provided that granting TPS is consistent

I See Immigration and Nationality Act (INA) §244.

> INA § 244(b) lists requirements for a country to be covered under TPS.

* Dept. of Homeland Security, U.S. Citizenship and Immigration Services (USCIS), Public Charge, available at
https:/www.useis.gov greencard public-charge.

* Dept. of Labor, Bureau of Labor Statistics, The Employment Situation — August 2017, available at
https:/’www.bls.gov/news.release pdf empsit. pdyf.

3 Dept. of Homeland Security, USCIS, 82 Fed. Reg. 47228 (Oct. 11, 2017).

® Honduras, for example, which is one of ten “temporarily™ protected states, was originally designated on January 3,
1999, which designation was most recently extended to last until January 5, 2018. Somalia was first designated in
1991 and has twice been redesignated since.




with U.8. 1_'1a_t'i01_1;_11'int_erests;? Once a country is designated, nationals already in the United States
who qualify for TPS may apply for employment authorization and, as long-as they are otherwise
qualified, may work legally without fear of removal 8 Of course, criminals and those who

“present other threats to society may not qua]:‘fy

As the name suggests, temporariness is a core element of TPS, but some ‘populations have
enjoyed this status for close to two decades. Currently designated countries, with the original
year of designation, are: El Salvador (2001), Haiti (2010). Honduras (1999); Nepal (2015),
Nicaragua.(1999), Somalia (1991), Sudan (5997)“’ South Sudan (2011), Syria (2012), and
Yemen (2015).!" The law requires that the Secretary of Homeland Security review country
conditions to-determine whether TPS is still warranted, at least sixty days before if e\(plres
TPS status for Guinea, Liberia, and Sierra Leone expired on May 21, 2017,'3 and TPS for Haiti
was recently ehtended so that affected Haitians in the U.S. have until January 18, 2018 1o prepare
for'departure. '

Haiti's current designation demonstrates one of TPS’s most counterproductive incentives:
it benefits unauthorized immigrants already in the United States, but does [ittl& to help those
suffering overseas, After Haiti was designated due to a devastating earthquake in 2010, more
than 58,000 Haitians—most of them apparently economic migrants who were already ptesent in
the United States—registered for TPS, and they have been permitted to remain ever since.'® But
in Apnl of this year, USCIS Acting Director McCament recommended that Secretary Kelly end
Haiti’s TPS'® and DHS—noting that country conditions had significantly improved'"—
recommended that Haitians prepare to return to their home country:'® Given this improving

7 § 244(b).

¢ § 244(f),

7§ 244(c).

' TP for Sudan is scheduled 1o terminate on November 2, 2017, faking etfect—aﬂer al2 month deferral to.
“provide for an orderly transition™—oen November 2 018 Dept of Homeland Securlty USCIS, Termination of

the Designation of . Szrdan Jor Temporary Protec ted Siaters* 82 FR 47230 {Oet. 11, 201 7.

" USCIS, Temporary Protectéd Stadis, available at fttps:wiw.nscis.goviumanitariantemporan-protecied-

staiusECountyies%20Currenthy %20 Designited%2 0for%20TPS [hereinafter USCIS TPS].

1§ 244(b)(3). _ _ . .

W USCIS, Temporary Protected Statys Desigiured Counrry: Guinea, available at

hittps:wew.uscis gov humenitarian iemporary-protected-siatus temporary-profected-status-designated-countiy-

Suined. ' o

¥ Charles, Jaqueline, The conmtdows for Haitians with TPS has startéd: Aad thai has marny in Halii worried- Mianii

He_z_"z_l'id_ (Aug, 4, 2017) avdilabie at hupcwwwmicniherald com news: ndfion-

worldworldiamericashaitizarticle 165471982 html.

5 Schulz, Jennifer and Batalova, Jeanne, Haitian Immigrants in the United Siates, Migration Information Source:

{Aug. 2y 2017} available at htiprsavew, migrationpolicy.org-ar. ticle: hammr—unmtg.r ‘anis-united-states; see afso

Gomez, Atan, Tr upip inmigrationagency yants to kick 30, 000 Huitidns owt af the LS 1, USA TODAY Apr."20,
2017) available at Amps: saeune, HSatDAY. comStory:news world: 201 704:20:1r UINP-GGeRCY-fempordiv-protection:-.
haitiars-urited-states’ 1007094287 _

% Memo from McCament, James W., Acting Dir. USCIS to. Secretary Kelly (Apr. 10,2017) avdilable at

Hitps: Zdrive. gooq."e contifi fe:d'0B. 6gbf< PiDox W Th2R2exe3de L \e/edit..

17 Dept. of Homeland Secufity, USCIS, Extension of the Des:gﬁrcmon of Haiti for Temporary. Protected S‘mms 82
FR:23830 (May 24,2017).

'8 Charles, Jaqueline, Heiitiahs Gel 6 months of pratection front deportation-- but told to prepare to leave U8,
Miami Herald (May-22, 2017), available at Atip: Suww.miamilierald com news/nation-
11'or!d-‘:ivar!d-'amerfca.s.-jhc_rfﬁ:arﬁclef 930167 himd..



trend, it seerns that Haiti will benefit from a return of its productive-citizens, whlch would aiso
be consistent with. Congressional intent-in establishing the TPS designation.

State Department statistics suggest that several other countries may also be enjoying
unnecessarily extended TPS. Nationals of several TPS countries travel freély to and froin the
United: Statés, indicating that country conditions-are not so dire-as to prevent a return to the TPS
country.’® For example, TPS for E! Salvador, granted after earthquakes in 2001 and extended
several times since, expires on March 9, 2018 20 In- 2016 alone, however, 51,474 non- immigrant
visas were issued to nationals of E] Salvador,?' and 50,496 nonimmigrant visas were issued in
‘the capital city of San Salvador.?> TPS for Honduras: and'Nit:aragua first granted nearly 20
years ago (on January 5, 1999) and extended many times since, expires January 5, 2018.> In
2016, howevm 54,411 nonimmigrant visas were issued to nationals of Ilonduras*“ (54,027 from
the capital, TeoucwalpaJ) and 19,254 nonimmigrant visas were issued to nationals of
Nicaragua®® (18,550 from the capital, Managuaﬂ)

In most cases a nonimmigrant visa applicant must-prove, to the adjudicating consular
officer’s satisfaction, that the applicant intends to returm:to his or her “residence abroad™ after
traveling to the United States.”® Although in some cases, the place of a “residence abroad™ may
not be the applicant’s country of nationality, in most cases the two will be the same.*® This
means:that in 2016 alone, U.S. government officials determined; on more than 100,000 separate
occasions, that a national intended to return to one of these three countries that enjoy temporary
protected status. It seems:implicit in such consular determinations that the country appeared—
from a consular post within the country itself—to be safe enough that the visa applicant’s intent
‘to return home was deemed credible. If nationals and U.S. governinent officials who live within

Y See generally U, S Dept. of State, Noninunigrant Visas, Issued By Nationality, available.at

https: #iravel state.gov. conrtent/dumevisas:Statistics:. inmmfRepw {5 F Y201 6 Anntidf Repory: FY164 !.*mz.'afRepm -
TableXViI. pdf [heremafter Nat:ouallty Table]

0 See USCIS, TPS available at htips:www. iscis. govhumanitariantemporary-protected-status lemporary-
protected-status-designaied-couniry-el-sahador.

2 Nationality Table.
"2 U.S. Dept. of State, Noninimigrimt Visas Isswed by Is. suing Office, available at

hitps:ritravel state. govicontent:damivisas/Statistics 4 nvual Reports FY201 6 InmmfRepmr FYL6AnmiaiReport-
labk, XTY. pdf [hereifiafier 15suing Office Table].

= See USCIS, TPS available at hitps: i tiscis,gov-humanitarian: teinporary-protecied-status..

¥ Nationality Tab]e

* Issuing Office Table;

= Nati('ma"lii_y Tahle.
7 Tssuing Office Table.

*% See’'U.S, Dept. of State Foreign Affairs-Manual (FAM), 9 FAM 401.1- 3{F} Residence:-Abroad available at
_lmps ifamstote gov ami09FAMOIFAMOI0I01 htmiAi0] 1 3 F

~ In sonie cases, the: -country of origin may rot be the same as lhe country of natmnallty Although some of the Ei
Sdi\fadoran Honduran, and Nlcaraguan nationals who received nonimmigrant visas in 2016 may have apphed ata
consulate or embassy out31de of their country-of nationality, with the intent to return to a residence abroad in a
country other than the TPS- prete:cted country, the similarity between the number-of visas issued to nationals and the:
nunber of visas issued.from posts within the country suggests that there is-at feast a rough correlation between the
‘two statistics. i short, it appears likely that most El'Salvadoran nationals who.apply for4 U.S. nonimmigrant visa
-are applying from within E| Salvador, and thé same is true for Honduran and Nicaraguan nationals-as well. Exact
figures for the numbet of nationals traveling from within a particular country should be available from the.
Depariment of State.



the country find it safe enough'to return, why then have we as a government deemed the same
country unsafe in the context of TPS?

I hope you will explore and pursue these long-overdue opportunities to feturn populations
of otherwise unauthorized immlg,rants to their homes, where they can be of most use. Given the
number of upcoming TPS reviews and the.size of the population shielded from removal by this
program, [ would appreciate additional information regarding how you intend to manage the
problem. Specifically, I request that you respond to the following questions no later than
November 10, 2017:

1. 'What steps do you take, and what sources do you consult, in conducting a periodic
review of a:country’s Temporary Protected Status?

Several of the countries eligible for H-2B visas are also'among those

designated for Temporary Protected Status. Given thata nonimmigrant visa
may only be issued if a consular officer determines:that a visa applicant is not

an intending immigrant, visa issuance suggests that a U.S. government. official
has determined that-an applicant is likely to refurn to the country of origin.

Does inclusion on the list of countries-¢ligible for H-2B visas, or any other
travel indicator, factor into your agency’s TPS review?

2. Does youragency (or any ef its components) collect information regarding the
nlmmlglatlon status of a TPS applicant, at the time an application (or- request for
renewal) is submitted?

a.

T the answer to question #2-'i's*"yes-,"' of those dliens who have been granted

TPS in the past, what percentage were present inthe United States without
fegal authorization to be here, at the time of application‘or request foi
renewal? _ _

If the answer to question #2 is “n6.” please explain why your agency does hot

colleet such information,

3. Once TPSis-terminated. what steps does your ageéncy take to ensure the departure of
aliens previously shielded from removal by the TPS designation? Please describe all
mechamsms (notlces removal, etc,) in detail.

a. Once an individual applies tor TPS, USCIS is in possession of demographic

and identifying information that permits the United States govérnment to

locate the individual. Is this information then used 1o assist in thé removal of

such aliens, once TPS for the country of nationality is-terminated?



Thank you in advance for your cooperation with this request. If you have questions,
please contact Brad Watts at (202) 224-5225.

Sincerely,

Uhurek

Charles E. Grassley
United States Senator

Cc: The Honorable Rex Tillerson
Secretary
U.S. Department of State



