EXECUTIVE OFFICE OF THE PRESIDENT
Office of Management and Budget

Office of the Director

FAX COVER SHEET
DATE: Feb 1, 2010 PAGES:
TO: Sen. Grassley FAX NUM.: 202-228-2131
FROM:
COMMENTS:

Attached pleasc find a letter from OMB Director Orszag.

Thank you.

*THE DOCUMENT ACCOMPANYING THIS FACSIMILE TRANSMISSION SHEET IS INTENDED ONLY FOR THE USE

OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED. THIS MESSAGE CONTAINS INFORMATION

WHICH MAY BE PRIVILEGED, CONFIDENTIAL, OR EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW, IF
THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISCLOSURE, DISSEMINATION, COPYING OR DISTRIBUTION, OR TAKING ANY ACTION IN
RELIANCE ON THE CONTENTS OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDJATELY AT THE NUMBER BELOW.

Office of Management & Budget
Eisenhower Executive Office Building
(202) 395-4840 / Fax (202) 395-1005

19°d d010341a dWo - PSiLT BlBE-T2-44



“EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

~ THE DIRECTOR . . February 1,2010

o The érjo}éble Charles E. Grassley
United States Senate
Washington, D.C. 20510

Dear Senator Grassley:

- «:~The Recovery Act is one of the most sweeping cconomic recovery efforts in our
o . nation’s history. By providing immediate tax relief to families and businesses and
=% .0 1" © investingin priorities like health care, education, energy, and infrastructure, it pulled the
o smr - economy back from the brink of.a second depression and has begun to lay a new
L foundation for long-term economic growth. As we approach the one-year mark of this
important legislation, I hope you share my belief that our primary goal is, and should
continue to be, putting Americans back to work. Thus, our energies arc squarely focused
on implementing the Recovery Act in a manner that serves this primary goal most
effectively. An open dialogue, focused on solutions and practical steps for making the
- Act'successful, is absolutely critical to these efforts. After numerous and informative
Congressional hearings spanning the past year, multiple reports and valued input from
GAO and Inspectors General, and a host of public meetings across the country, T believe
we have successfully moved beyond the philosophical debates that led up to the Act’s
passage to a place where we are rolling up our sleeves and actively addressing the
specific challenges before us today.

1 welcome your participation in this dialogue. With regard to your specific
request regarding analysis of unobligated funds, we agree with your objective to make
certain that each dollar we spend either creates jobs or protects displaced individuals, and
we take very seriously our obligation to track unobligated balances. To that end, we arc
ing:to spend Recovery. Act funds.as expeditiously as possible; however, some
do take longer than othiers. 'Effective program management and financial
‘stewardship requires a contindous review of unobligated balances inall Federal programs
and activities. It is through such reviews that we meet our responsibility to maximize the
value of every taxpayer dollar.

We anticipate that fulure obligations, like the ones that have been made to date,

. will go a long way towards creating jobs and meeting other key program objectives (such
as rebuilding the nation’s infrastructure). As part of our ongoing review of funds, if we
determine that any unobligated funds would better serve taxpayers with altermative uses,
we will carefully examine such options before such funds are obligated for their original
purpose. Further, we will take careful note of the issues raised in your letter as we work
with Congress to achieve the broad objectives of economic recovery and program
improvement.
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For the Administration, Recovery Act implementation involves an ongoing
conversation with Congress that will continue to guide us as we identify and react to new
" challenges. At each step, wc strive to be mindful of our shared objectives - putting
Americans back to work; restoring a healthy level of demand for goods and services; and
providing people with resources and services that will help them to weather difficult
times. In carrying out that mission, your concems are of particular value. We look
forward to working with you on this and other issues in the future.

Attached is a detailed, point by point responsc to your letter.

Director
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Enclosure 1

The following compilation of questions and answers responds to the specific issues raised
in your letter, in the format that you requested:
" 1. Through conversations with Federal officials with direct involvement in the
- ARRA program, my staff has been told that recipients of ARRA funds do not
have to report their usc of the money until it is spent. If this is the case, by
" what mechanisms does the Federal government oversec the money after it is
disbursed but before it is officially spent?

OMB's guidance requires Recovery Act grant recipients to begin reporting as

. soon as an award is issued, regardless of whether any funds have been awarded or

“ disbursed. Recovery Act contract recipients are required to begin reporting as
soon they invoice for the first time, which occurs beforc any funds rcach them.
These requirements provide early transparency into recipient activity. Moreover,
and although not required by statute, OMB set up a detailed financial reporting
system that took effect almost immediately after the Recovery Act was passed.
On a weekly basis, agencies are required to provide up-to-date details on the
funds they have announced or obligated, and on the amount of funds that have
been spent. This provides a significant level of dctail before funds are ever spent

- by recipients. Both agency reported data and recipient reported data are available

- on Recovery.gov. '

2. Please describe what rulcs or guidance cxists regarding interest carned on
ARRA funds by State governments and private entities aftcr they are
disbursed but before they are spent.

OMB guidance, which applies to all grants, including those funded under the
Recovery Act, requires that grantees “shall minimize the time elapsing between
the transfer of funds from the United States Treasury and the issuance or
cdemption of:checks, warrants; or-payments by other means by the recipients.”

For Stale atid Tocal: governmienits, expenscs and interest:earned are computed
annually for all Federal programs managed by the States under the Treasury-
State CMIA agreements (Cash Management Improvement Act, codified at 31
CFR part 205). Interest earned is remitted to Treasury.

e For other non-profit organizations (including private universities), interest
earned must be remitted annually to DHHS (except for $250 to cover
administrative costs) (OMB A-110, 2CFR 215).
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3. In What'ways-do‘es' the excentive branch penalize recipients who do not report
on their use of ARRA funds? Are these penalties mandatory or permissive?

The Recovery Act docs not set forth penalties for non-compliance with reporting
requirements. However, agencies can use existing terms, conditions, and
penalties to achieve compliance. OMB has released multiple rounds of guidance,
beginning on February 18, 2009, and as recently as December 18, 2009, that
instruct agencies to take necessary actions to bring recipients into compliance
with the reporting requirements of their awards. Reporting is a condition of
performance. The award terms and conditions provide that non-compliant
recipients, including those who are persistently late or negligent in their reporting
obligations, are subject to Federal actions, up to and including the termination of
Federal funding or the ability to receive Federal funds in the future. Thesc terms
and conditions, when coupled with other existing policies and procedures, provide
a fobust mix of actions-available to addrcss non-compliance on a case-by-case
basis. - Agencics have been tasked to initially work with non-reporters to
determine why they failed to report and help them address any challenges, such as
technical difficulties, in order to bring them into compliance. The recently
released Deccmber OMB guidance also tasks agencies to document incidents of
non-compliance and describe for the grantees, in plain Janguage, the
consequences of current and continued failure to report. Intentional reporting of
false information can rcsult in civil and/or criminal penalties. '

4. Ts-OMB aware of other situations similar to the one mentioned in the DOT-
OIG report? If so, how many and what has been done to recover funds
grantcd, loaned, or otherwise given to entitics on the S&D list? Please explain
in detail.

This information is tracked by individual Federal agencies. OMB, pursuant to the
President’s Executive Order on Improper Payments, will be issuing government-
wide guidance reminding agencies to initiate the necessary data match procedures
so that any funds (whether ARRA or otherwise) are not sent to any entities that
have been suspended or debarred.

:-.-:i'WAha't ‘Saifeg'uai'c'ls?;ire mip'lé,cé‘ft_'d;cnsure fhat tax cheats and/or criminals do not
reccive ARRA money? Please explain in detail. '

As a result of changes made to the Fedcral Acquisition Regulation (FAR) in 2008,
prospective contractors must certify that they have not, within a three-year period
preceding their proposal, been notified of any delinquent Federal taxes in amounts
that exceed $3,000, and for which the liability remains unsatisfied. (Taxes arc
delinquent if the tax liability has been assessed and all judicial appeal rights have
been exhausted and the taxpayer has failed to pay the tax liability when full
payment was due and required.) If the prospective contractor certifies to a tax
delinquency, contracting officers must notify their debarment or suspension
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official prior to proceeding with a contract award, and these statements may be
used as grounds for debarment or suspension, subject to due process requirements,

Pursuant to the President’s January 20, 2010, Memorandum on contractor tax
delinquency, the Internal Revenue Service is conducting a review of contractor
certifications and will provide the President with an assessment on the overall
accuracy of contractors’ certifications by April 20, 2010. Simultaneously, OMB is
oversceing a review of actions taken by agency contracting officers, and debarring
officials in response to contractors’ certifications of scrious tax delinquencics. By
April 20, 2010, OMB will providc recommendations to the President on process
improvements to ensure these contractors are not awarded new contracts. These
recommendations will include a plan to make contractor certifications available in

. the Federal Awardce Performance and Integrity Information System (FAPIIS).
FAPIIS will be launched this spring as a “one-stop” database to improve
contracting officers’ ability to cvaluate the business ethics and quality of entities
bidding for government contracts. FAPIIS will provide access to a wide range of
information, including agency assessments of contractor performance and
contractor self-certifications of criminal convictions, civil liability, and adverse
administrative actions.

Wherc an agency determines that debarment or suspension is not appropriate, other
tools exist to protect thc government’s interest. In particular, certain payments
made to contractors doing business with the Federal government and disbursed by
or administered through the Department of the Treasury’s Financial Management
Service may be subjcct to either a 15 percent or 100 percent levy through the
Federal Payment Levy Program to pay delinquent tax debt.

Additionally, there is a Justice Department task force in place that specifically
monitors criminal activity rclated to the Recovery Act.

6. Please answer the following questions regarding S&D Programs:

‘a. Please providc the Committee with a copy of OMB’s policies regarding the
S&D Program.

In response to your rcquest, we are including a copy of OMB’s Guidance for
Governmentwide Debarment and Suspension (Nonprocurement). The guidance
may be found at 2 CFR part 180 and 215. In addition, for your reference
Guidance in the Federal Acquisition Regulation on the Debarment and
Suspension of contractors can be found at 48 CFR Chapter 1 Part 9.4.

b. Who is charged with monitoring the S&D Program at OMB?
Within OMB, the Officc of Federal Financial Managemcnt (OFFM) and the

Office of Federal Procurement Policy (OFPP) share responsibility for the
development of debarment and suspension policies. OFFM manages non-
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-2 procurement guidancc. OFPP manages procurement guidance in coordination
with the Federal Acquisition Regulatory Council. In addition, both OFFM and
" -OFPP discuss policy and operational challenges with agency debarment and -
suspension officials through the Interagency Suspension and Debarment
Committee, However, OMB does not oversee agencies’ specific execution of
suspension/debarments, but rather sets the broad policy.

¢. What has the Federal government done to ensure that EPLS is accurate?
* Please providec my staff a briefing on EPLS.

While the system relies on accurate and timely reporting by agency Suspension
and Debarment Officials, GSA, as the system manager, has developed a
comprehcnsive plan to improve both the quality of existing data and the accuracy
and completeness of future agency inputs through enhanced systems controls and
lise of authoritative data sources. We will work with your staff to arrange for a
bricfing on Excluded Parties List System (EPLS), with GSA and OMB.

d. Please provide a current list of all suspended and debarred parties across
the Federal government.

Information on debarred and suspended parties is available in EPLS at www.epls.gov.
For your convenience, we have attached instructions for downloading records in the
EPLS database.

7. What systems are in place to detect or deter conflicts of interest among
executive branch officials charged with awarding ARRA grants, loans, and
contracts?

The Administration took careful precautions to avert the sorts of conflicts that you
reference, in addition to Congress’s action to not include any earmarks in the
Recovery Act. As an example, unprecedented transparency is required of all
contacts between agency officials and Federally registered lobbyists with respect
to ARRA. A 5

In March 2009, the President issued a Memorandum on Ensuring Responsible
Spending of Recovery Act Funds. This Mcmorandum required all oral
communications betwcen Federally registered lobbyists and government officials
concerning Recovery Act policy to be disclosed on the Internet; barrcd registered
lobbyists from having oral communications with govermnment officials about
specific Recovery Act projects or applications and instead required those
communications to be in writing; and also required those written communications
to be posted on the Internet. That Memorandum instructed the Office of
Management and Budget (OMB) to review the initial 60 days of implemcntation
of the stimulus lobbying restrictions, to evaluate the data, and to recommend
modifications.
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Following OMB’s review, thc Administration clarified that the restriction on oral
communications covers all persons, not just Federally registered lobbyists, in
situations where concerns about merit-based decision-making are greatest —after
competitive funding applications are submitted and before awards are made.
Once such applications arc submitted, the competition should be strictly on the
merits of the project. To that end; comments from anyone outside the Federal
Government (unless initiated by an agency official) must be in writing and posted
on the Intemet for cvery American to see.

The Administration continues to require immediate internet disclosure of all other
communications with registered lobbyists. If registered lobbyists have
conversations or meetings before an application is filed, a form must be
completed and posted to each agency’s website documenting the contact.

8. Please explain the discrcpancies in the total ARRA accounting described
above. :

The alleged discrepancies referenced in this letter result from an attempt to equate
budget authority with obligations to date. As such, the claim in your letter that “it
is not clear that there is agreement within the Federal government and even
among the agencies regarding how much ARRA money has actually been
obligated or even spent” is inaccurate, and based on incorrect assessments of the
sources referenced. ‘

For example; the iettcr asserts that the HUD website, as of 12/22/09, claimed that
$13.61 billion in funding was available. In fact, the HUD website says the
following:

“The Recovery Act includes $13.61 billion for projects and programs
administered by the Dcpartment of Housing and Urban Devclopment, nearly 75
percent of which was allocated to state and local recipients on February 25, 2009
— only eight days after President Obama signed the Act into law.”

ca (htm://portal.hud.gov/portal/page/gonal/RECOVERY/about)

" The agency’s weekly report, posted on thc HUD website (and submitted to
OMB—and then posted on Recovery.gov by the RAT board), says that: “Of
HUD's $13.61 billion Recovery Act funds, $11.38 billion has been obligated and
$2.73 billion has been disbursed.” (See Dec. 25:
http://portal.hud.gov/portal/page/porta/ RECOVERY/guidelines

Similarly, the letter claims that DOE’s website broadcast $36.7 billion in
available funding. The front page of the www.doe.gov/recovery reveals the
following table, which clearly shows the total funding included in the act, not the
amount available, to date:
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To offer another example, the Department of the Interior’s website says that “the
$3 billion in funding allocated for the Department of the Interior in President
Obama's economic recovery plan could create as many as 100,000 jobs and
stimulate business activity in communities across America. Under the American
Recovery and Reinvestment Act of 2009, Interior is making an investment in
conserving America’s timeless treasures—our stunning natural landscapes, our

. monuments to liberty, the icons of our culture and heritage—while helping
working families and their communities prosper again.” Tt does not claim that all
of this funding is available.

In short, the differences between these numbers referenced in your letter are the
byproduct of incorrect comparisons between amounts appropriated and amounts
currently obligated.

9, Please provide a chart detailing the amount of ARRA money appropriated to
each executive branch agency. This chart should include the total amount of
ARRA money obligated and the total amount currently been spent by each
executive branch agency.

.. Derailed information on agencies’ Recovery Act obligations and outlays is
“available on Recovery.gov (See:

v' http://www.recovery.gov/Transparency/agency/Pages/defanlt2.aspx). This

information is updated weekly.

10. What systems do OMB and the Federal agencies at large have to ensure that
sub-recipients of ARRA funds will be monitored to prevent fraud, waste, and
abuse? Please describe in detail.

Scction 1512 of the Recovery Act requires that recipients of Recovery Act funds
report on the sub-recipicnts to whom they distribute their funds. This sub-recipient
reporting provides an unprecedented level of detail into government spending that
has never before been routinely tracked and made available to the public. OMB
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has issucd nine rounds of guidance that provide instructions to Federal agencies
and recipients on how to comply with this requirement.

In order to track an additional level of information and help to avoid critical gaps
in the auditing trail, OMB’s guidance goes above and beyond the statutory
requirements and requires recipients to list the vendors who are providing them
w1th goods and services.

Furthermore, OMB 5 guldance requircs agencies to put a number of important
measures in place to manage risk, identify and combat fraud, and increase
accountability for Recovery Act dollars. The guidance requires agencies to go
beyond standard practices with respect to identifying and recovering improper
payments made with Recovery Act funding. It also requires agencics to measure.
Recovery Act program obligations and outlays separately from tracking non-
Recovery Act funding, in order to subject these dollars to exceptional scrutiny.
Agencies, pursuant.to OMB’s February 18, 2009, guidance, have risk management
plans in place that prioritize internal controls and oversight resources. The
guidance recommended specific steps for agencies that include:

o Leveraging their “senior management councils,” which already exist under
OMB Circular-123, and having those existing bodies focus on Recovery
Act performance, including risk management;

e Taking specific, commonsense actions for risk mitigation that includc
selecting applicants with demonstrated track records, adapting evaluation
and review processes to highlight project completion status, and using
fixed-price contracts.

OMB continues to work with agencies to make sure that thesc activities are
continuously reviewcd and strengthened, and that we learn from mistakes and
reinforce our risk management frameworks. When combined with the efforts of the
Recovery Board and agency Inspectors General, there is significant emphasis on
protectmg the mtcgnty or Recovery Act payments.

Sl OMB also contmues to oﬂer support to recipients and sub-recipients to make sure

" 7" ‘that they understand the rules and have the tools that they need to deliver on what

is expected of them. This support includes continued guidance, regularly updated
~ publication of frequently asked questions, meetings, phone calls, and other forms

of regular correspondence. In order to provide an additional level of support and
oversight for the first round of recipient reporting, OMB and the RATB worked
with USDA to utilize its National Incident Management System (NIMS) to
monitor progress across the country, and to identify and address problems as they
arose. :
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11: Does OMB believe the states have adequate ability to protect ARRA money
from fraud, waste, and abuse? Please identify any work that has taken place
to ensure accountability at the State level, as well as any concerns your office
has on this matter.

OMB is very concerned about States’ capacity to protect against waste, fraud, and
abuse. That is why OMB issued a Memorandum to the agencies last spring
(http://www.whitehouse.gov/omb/assets/memoranda fy2009/m09-18.pdf) which

~ allows them to use up to 0.5% of funding to cover the cost of increased auditing.
The Administration has also offered its support for bills sponsored by Chairman
Towns and Chairman Licberman that would modify the Recovery Act to provide
State and local governments with the flexibility to set asidc an additional 0.5% of
funds for these practices. The Senate bill (S. 1064/H.R. 2182) has been placed on
the calendar, but neither House has taken further action on this measure.

' Further, OMB has taken a number of actions with respect to the Single Audits,
which serve as a critical tool to protect against waste, fraud, and abuse. Thesc
~changes are intended to improve the quality and speed with which major ARRA

* grantees — largely states — are audited.

12. Regarding the recent change in accounting for jobs saved or created, please
explain what led to the change and whether the Administration plans to refer
to these new jobs as funded, rather than saved or created.

Feedback from recipients and data users after the first round of reporting pointed to
two aspects of the process as sources of difficulty. First, recipients were asked to
make complex judgments about whether a job would have been filled “but for”
funding under the Recovery Act. Second, jobs were to be reported as cumulative
averages since the beginning of the project under the Act, making it di fficult for
recipients to aggregate the data and difficult for users to interpret the reports as
indications of employment effects at a specific point. Bipartisan Members of
Congress offered suggestions to improve the process, and the GAO in November
2009 made a number of recommendations, which OMB has addressed in
- subsequent guidance.

13. According to OMB, how many jobs have been saved within the Federal
government due to the ARRA program? Please explain in detail.

14. According to OMB, how many jobs have been saved within the private sector
due to the ARRA program? Please explain in detail.

15. According to OMB, how many jobs have been created within the Federal
government duc to the ARRA program? Please explain in detail.

16. According to OMB, how many jobs have been created within the private sector
due to the ARRA program? Please explain in detail.
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This answer addresses questions 13 through 16.

. According to reports filed by the Congressional Budget Office (CBO) and thc Council
T R of Economic Advisers (CEA), as required by ARRA, approximately 1.5 to 2 million
jobs have been created or saved as a result of Recovery Act funding. Further, reports
received directly from recipicnts that cover a portion of ARRA dollars indicate that
close to 600,000 jobs were funded by the Act this past quarter alone. These reports do
not distinguish between jobs created and jobs saved.

As you know, the purpose of the Recovery Act is not to create Federal jobs, and in
almost all cascs, much of the Act’s implementation is being done by existing agency
staff. In some cases, Congress directly appropriated funding to agencies to support
administrative activities associated with the Recovery Act (e.g., funding for
Inspectors General). The Act also contains direct funding in arcas such as the
Custom and Border Patrol to enhance border security, and Social Security to get
cxtended benefits to eligible recipients morc quickly. Under Section 1512 of the
Act, Federal agencies are not recording the information on the funding source of
particular job categories.

The most recent quartcrly report published by CEA contains additional information
about employment impact by sector (see:
bttp://www.whitehouse.gov/sites/default/files/microsites/1001 1 3-economic-

impact-arra-second-quarterly-report.pdf).

2l d JOLO3Ia alo 9S:4T 9Tec-1@-434



Enclosure 2
OFFICE OF MANAGEMENT AND BUDGET

.2 CFR Parts 180 amd 215

GﬁiHAncg for Governmentwide Debarment and Suspension (Nonprocurement)

AGENCI: Office of Management and Budget

2 CFR Subtitle A -Part 180 OMB GUIDELINES TO AGENCIES ON GOVERNMENTWIDE
DEBARMENT AND SUSPENSION (NONPROCUREMENT)

Sec.

180.05 what doesz this part do?

180.10 How is this part organized?

180.15 To whom do these guidelines apply?

180.20 What must a Federal agency do to implement these guidelines?
180.25 What must a Federal agency address in its implementation of these
guidelines? :

180.30 Where does a Federal agency implement these guidelines?

180.35 By when must a Federal agency implement these guidelines?

180.40 How are these guidelines maintained?

180.45 Do these guidelines cover persons who are disqualified, as well as
those who are excluded from nonprocurement transactions?

Subpart A--General

180.100 How are Subparts A through I organized?

180.105 How ig this part written?

180.110 Do terms in this part have special meanings?

180.115 What do Subparts A through I of this part do?

180.120 Do Subparts A through I of this part apply to me?

180.125 What is the purpose of the mnomprocurement debarment and suspension
system?

180.130 How does an exclusion restrict a person's involvement in covered
transactions?

180.135 May a Federal agency grant an exception to let an excluded person
participate in a covered transaction?

180,140 Does an exclusion under the nonprocurement system affect a person's
eligibility for Federal procurement contracts?

180145 Does an exclusion under the Federal procurement system affect a
person's eligibility to participate in nonprocurement transactions?

180.150 Against whom may a Federal agency take an exclusion action?

180.155 How do I know if a person is excluded?

Subpart B--Covered Transactions

180.200 What is a covered transaction?
180.205 Why is it important to know if a particular transaction is a covered
transaction?
180.210 Which nonprocurement transactions are covered transactions?

= . 180.215 Which nonprocurement transactions are not covered transactions?
180.220 Are any procurement contracts included as covered transactions?
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180.210 Which nonprocurement transactions are covered transactions?
180.215 Which nonprocurement transactions axe not covered transactions?
180.220 Are any procurement contracts included as covered transactions?
180.225 How do I know if a transaction in which I may participate is a
covered transaction?

Subpart C--Responsibilities of Participants Regarding Transactionsg
Doing Business With Other Persons

180.300 What must I do before I enter into a covered tramsaction with another
person at the next lowexr tier?

180.305 May I enter into a covered transaction with an excluded or
disqualified person?

180.310 What must I do if a Federal agency excludes a person with whom I am
already doing business in a covered transaction?

180.315 May I use the services of an excluded person as a principal under a
covered tramsaction?

180.320 Must I verify that principals of my covered transactions are eligible
to participate?

180.325 What happens if I do business with an excluded person in a covered
transaction?

180.330 What requirements must I pass down to persons at lowex tiers wich
whom I intend to do business?

Disclosing Information--Primary Tier Participants

180.325 What information must I provide before entering into a covered
transaction with a Federal agency?

180.340 If I disclose unfavorable information required under §180.335 will T
be prevented from participating in the transaction?

180.345 What happens if I fail to disclose information required under
§180.335?

180.350 What must I do if I learn of information required under §180.335
after entering into a covered transaction with a Federal agency?

Disclosing Information-~-Lower Tier Participants

' 180.355 What information must I provide to a higher tier participant before
" entering into a covered transaction with that participant?
180.360 What happens if I fail to disclose information required under
§180.3557
180.365 What must I do if I learn of information required under §5180.355
after enterxing into a covered transaction with a higher tier participant?

Subpart D--Responsibilities of Federal Agency Officials Regarding
Transactions

180.400 May I enter into a transaction with an excluded or disqualified

person?
180.405 May I enter into a covered transaction with a participant if a

2
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principal of the transaction is excluded?

180.410 May I approve a participant's use of the services of an excluded
person?

180.415 What must I do if a Federal agency excludes the participant or a
principal after I enter into a covered transaction?

180.420 May I approve a transaction with an excluded or disqualified person

- at a lower tiexr?

w 180.425 When do I check to see if a person is excluded or disqualified?
180.430 How do I check to see if a person is excluded or disqualified?
180.435 What must I require of a primary tier participantc?

180.440 What action may I take if a primary tier participant knowingly does
business with an excluded or disqualified pexson?

180.445 What action may I take if a primary tier participant fails to
disclose the information required under §180.3352

180.450 What may I do if a lower tier participant fails to disclose the
information required under §180.35S5 to the next higher tier?

Subpart E--Excluded Pazrties List System

180.500 What is the purpose of the Excluded Parties List System (EPLS)?
180.505 who uses the EPLS?

180.510 Who maintains the EPLS?

180.515 What specific information is in the EPLS?

180.520 Who places the information into the EPLS?

180.525 Whom do I ask if I have questions about a person in the EPLS?
180.530 Where can I find the EPLS?

Subpart F--General Principles Relating to Suspension and Debarment Actioms

180.600 How do suspension and debarment actiong start?

180.605 How does suspension differ from debarment?

180.610 What procedures does a Federal agency use in suspension and debarment
actions? )

180.615 How does a Federal agency notify a person of a suspension or
debarment action?

180.620 Do Federal agencies coordinate suspension and debarment actions?
80.625 What is the scope of a suspension or debarment?

May a Federal agency impute the conduct of one person to another?
May a Federal agency settle a debarment. or suspension action?
180.640 May a settlement include a voluntary exclusion?

180.645 Do other Federal agencies know if an agency agrees to a voluntary
exclusion?

Subpart G--Suspengion

180.700 When may the suspending official issue a suspension?

180.705 What does the suspending official consider in issuing a suspension?
180.710 When does a suspension take effect?

180.715 What notice does the suspending official give me if I am suspended?
180,720 How may I contest a suspension?

3
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180.725 How much time do I have to contest a suspension?

180.730 What information must I provide to the suspending official if I
contest the suspension?

180.735 Under what conditions do I get an additional opportunity to challenge
the facts on which the suspension is based?

180.740 Are suspension proceedings formal?

180.745 How is fact-finding conducted?

180.750 wWhat does the suspending official consider in deciding whether to
continue or terminate my suspension?

180.755 When will I know wliether the suspension ig continued or terminated?
180.760 How long may my suspension last?

Subpart H--Debarment

180.800 What are the causes for debarment?
180.B05 What notice does the debarring official give me if I am proposed for
debarment? .
180.810 When does a de¢barment take effect?
180.815 How may I contest a proposed debarment?.
. 180.820 How much time do I have to contest a proposed debarment?
180.825 What information must I provide to the debarring official if I
contest the proposed debarment?
180.830 Under what conditions do I get an additional opportunity t¢ challenge
the facts on which the proposed debarment is based?
180.835 Are debarment proceedings formal?
180.840 How is fact-finding conducted?
180.845 What does the debarring official consider in deciding whether ro
debar me?
180.850 What is the standard of proof in a debarment action?
180.855 Who has the burden of proof in a debarment action?
180.860 What factoxs may influence the debarring official's decision?
180.865 How long may my debarment last?
180.870 When do I know if the debarring official debars me?
180.875 May I ask the debarring official to reconsider a decision to debar
me?
180.880 What factors may influence the debarring official during
. -reconsideration?
:180;385 May the debarring official extend a debarment?

- Subpart I--Definitions

180.900 Adequate evidence.
180.905 Affiliate.

180.910 Agent or representative.
180,915 Civil judgment.

180.920 Convigtion.

180,925 Debarment.

180.530 Debarring official.
180.935 Disqualified.

180.940 Excluded or exclusion.
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180.945 Excluded Parties List System (EPLS).
180.950 Federal agency. '
180.955 Indictment.
180.960 Ineligible or ineligibility.
) 180.965 Legal pxroceedings.

R 180.970 Nonprocurement transaction.

o ' 180.975 Notice.
180.980 Participant,
180.985 Person.
180.990 Preponderance of the evidence.
180.995 Principal.
180.1000 Respondent.
180.1005 State.
180.1010 sSuspending official.
180.1015 Susgpension.
180.1020 Voluntary exclusion or voluntarily excluded.

Appendix to Part 180 -- Covered Transactions

Authority: Sec. 2455, Pub., L. 103-355, 108 Stat. 3327; E.O. 12549, 3 CFR,
1986 Comp., p.189; E.O. 12689, 3 CFR, 1589 Comp.,
p .235.

§180.05 What does this part do?

This part provides Office of Management and Budget (OMB) guidance for
Federal agencies on the governmmentwide debarment and suspension system for
nonprocurement programs and activities.

§180.10 How is this part organized?

This part is organized in two segments.

(a) Sections 180.05 through 180.45 contain general policy direction
for Federal agencies’ use of the standards in Subparts A through I of this
part. ’

(b) Subparts A through I of this part contain uniform governmentwide
standards that Federal agencies are to use to gpecify--

(D) The types of transactions that are covered by the nonprocurement
debarment and suspension system;
_' = (2) The effects of an exclusion under that nonprocurement system,
* including reciprocal effects with the governmentwide debarment and suspension
system for procurement;
(3} The criteria and minimum due process to be used in nonprocurement
debarment and suspension actions; and
(4) Related policies and procedures to ensure the effectiveness of
those actions.

§180.15 To whom does the guidance apply?

The guidance provides OMB guidance only to Federal agencies.
Publication of the guidance in the CFR does not change its nature--it is
guidance and not regulation. Federal agencies’ implementation of the

5
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guidance governs the rights and responsibilities of other persons affected by
the nonprocurement debarment and suspension system.

§180.20 What must a Federal agency do to implement these guidelines?

"'‘As required by Section 3 of E.0. 12549, each Federal agency with
nonprocurement programs and activities covered by Subparts A through I of the
guidance must issue regulations consistent with those subparts.

§180.25 What must a Federal agency address in its implementation of the
guidance?

Each Federal agency implementing regulation:

(a) Must establish policies and procedures for that agency's
nonprocurement debarment and suspension programs and activities that are
consistent with the guidance. When adopted by a Federal agency, the
provisions of the guidance has regulatory effect for that agency’s programs
and activities.

(b) Must address some matters for which these guidelines give each
Fedexal agency some discretion. Specifically, the regulation must--

(1) Identify either the Pederal agency head or the title of the
designated official who is authorized to grant exceptions under §180.135 to
let an excluded person participate in a covered transaction.

(2) State whether the agency includes as covered transactions an
additional tier of contracts awarded under covered nonprocurement
transactions, as permitted under §180.220(c¢).

3) Identify the method(s) an agency official may use, when entering
into a covered transaction with a primary tier participant, to communicate to
the participant the requirements described in §180.435. Examples of methods
are an award term that requires compliance as a condition of the award; an
assurance of compliance obtained at time of application; or a certification.

(4) State whether the Federal agency specifies a particular method
that participants must use to communicate compliance requirements to
lower-tier participants, as described in §180.330(a). If there is a
specified method, the regulation needs to require agency officials, when
entering into covered transactions with primary tier participants, to
communicate that requirement.

Ae) May also, at the agency’s option:
N 1) Identify any specific types of transactions that the Federal
_agency includes as “nonprocurement transactions” in addition to the examples
. provided in §180.970. oo o

(2) Identify any types of nonprocurement transactions that the
Federal agency exempts from coverage under these guidelines, as authorized
under § 180.215(g) (2).

(3) Identify specific examples of types of individuals who would be
*principals” under the Federal agency’s nonprocurement programs and
transactions, in addition to the types of individuals described at §180.995.

(4) Specify the Federal agency’'s procedures, if any, by which a
respondent may appeal a suspension Or debarment decision.

(5) Identify by title the officials designated by the Fedexral agency
head as debarring officials under §180.930 or suspending officials under
§180.1010.
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(6) Include a subpaxrt c¢overing disqualifications, as authorized in
§180.45. '
(7) Include any provisions authorized by OMB.

§180.30 Where does a Federal agency implement these guidelines?

Each Federal agency that participates in the governmentwide
nonprocurement debarment and suspension system must issue a regulation
implementing these guidelines within its chapter in Subtitle B of this title
of the Code of Federal Regulations.

§180.35 By when must a Federal agency implement these guidelines?

.Federal agencies must submit proposed regulations to the OMB for review
within nine monthg of the issuance of these guidelines and issue final
regulations within eighteen months of these guidelines.

$180.40 How are these guidelines maintained?

The Interagency Committee on Debarment and Suspension established by
Section 4 of E.0. 12549 recommends to the OMB any needed revisions to the
guidelines in this part. The OMB publishes proposed changes to the
guidelines in the Federal Register for public comment, considers comments
with the help of the Interagency Committee on Debarment and Suspension, and
issues the final guidelines.

§180.45 Do these guldelines cover persons who are disqualified, as well as
those who are excluded from nonprocurement transactions?

A Pederal agency may add a subpart covering disqualifications to its
regulation implementing these guidelines, but the guidelines in Subparts A
through I of this part--

(a) Address disqualified persons only to--

(1) Provide for their inclusion in the EPLS; and

(2) State responsibilities of Federal agencies and participants to
check for disqualified persons before entering into covered transactions.

(b) Do not specify the--

(1) Transactions for which a disqualified person is ineligible. Those
transactions vary on a case-by-case basis, because they depend on the
language of the specific statute, Executive order or regulation that caused

" the disgqualification;

' (2) Entities to which a disqualification applies; or

(3) Process that a Federal agency uses to disqualify a person. Unlike

exclusion underx Subpartes A through I of this part, disqualification is
frequently not a discretionary action that a Federal agency takes, and may
include special procedures.

Subpart A~ General
§180.100 How are Subparts A through I organized?

(a) Each subpart contains information related to a broad topic or specific
audience with spec¢ial responsibilities, as shown in the following table:
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In subpart... You will find provisions related to ...

) general information about Subparts A through I of this

part.

= the types of transactions that are covered by the
Governmentwide nonprocurement suspension and debarment
system. :

Crovinnnvnnns the responsibilities of persons who participate in covered
transactions.

Divevarnanns the responsibilities of Federal agency officials who are

authorized to enter into covered transactions.

) the responsibilities of Federal agencies for entering
information into the EPLS

the general principles governing suspension, debarment,
voluntary exclusion and settlement.

¢ J suspension actions.
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Hivivennnran debarment actions.

I. .ol definitions of terms used in this part.

{b) The following table shows which subparts may be of special interest
to you, depending on who you are: ‘

i If you are... See subpart(s)...
(1)a participant or principal in a A, B, C and T.
nonprocurement transaction........... e
(2) a respondent in a suspension A, B, F, G and I.

: action...... R R R TR
(3) a respondent in a debarment action.... A, B, F, H and I.
‘4? é suspending official............. NP A, B, E, F, G and I.
{(5) a debarring official.................. A, B, D, F, Hand I.
9
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(6) an Federal agency official authoxized to enter |A, B, D, E and I.
into a covered transaction......vsev...

§180.105 How ig this part written?

(a) This part uses a "plain language" format to make it easier for the
general public and business communiry to use., The section headings and text,
often in the form of questions and answers, must be read together.

{b) Pronouns used within this part, such as “I" and "you," change from
subpart to subpart depending on the audience being addressed.

~ (c) The "Covered Transactions" diagram in the appendix to this part
shows the levels or "tiers" at which a Federal agency may enforce an
exclusion.

§180.110 Do terms in this part have special meanings?

This part uses terms throughout the text that have special meaning.
Those terms are defined in Subpart I of this part. For example, three
important terms are-«

(a) Exclusion or exc¢luded, which refers only to discretionary actions
taken by a suspending or debarring official under Executive Order 12549 and
Executive Order 12689 or under the Federal Acquisition Regulation (48 CFR
Part 9, Subpart $.4);

" (b) Disqualification.oxr disqualified, which refers to prohibitions
under specific statutes, executive orders (other than Executive Order 12545
and Executive Order 12689%), or other authorities. Disqualifications
frequentcly are not subject to the discretion of a Federal agency official,
may have a different scope than exclusions, or have special conditions that
apply to the disqualification; and

(c) Ineligibility or imeligible, which generally refers to a person who
is either excluded or disqualified.

§180.115 what do Subparts A through I of this part do?
Subparts A through I of this parc provide for reciprocal exclusion of
. persons who have been excluded under the Federal Acquisition Regulation, and
.provide for the consolidated listing of all persons who are excluded, or
. disqualified by statute, executive ordexr or other legal authority.

$180.120 Do Subparts A through I of this part apply to me?

Portions of Subparts A through I of this part (see table at
§180.100(b)) apply to you if you are a--

(a) Person who has been, is, or may reasonably be expected to be, a
participant or principal in a covered tramnsaction;

(b) Respondent {(a person against whom a Federal agency has initiated a
debarment ox suspension action);

(c) Federal agency debarring or suspending official; or

(d) Federal agency official who is authorized to enter into covered
transactions with non-Federal parties.
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- . §180.125 What is the purpose of the nonprocurement debarment and suspension

ST syatem°

' " (a) To protect the public interest, the Federal Government ensures the
1ntegr1ty of Federal programs by conducting business only with responsible
persons.

{b) A Federal agency uses the nonprocurement debarmenlt and suspension
system to exclude from Federal programs persons who are mot presently
responsible.

(¢) An exclugion is a serious action that a Federal agency may take
only to protect the public interest. A Federal agency may mnot exclude a
person or commodity for the purposes of. punishment.

$180.130 How does an exclusion restrict a person's involvement in covered
R transactions?

With the exceptions stated in §§180.135, 315, and 420, a person who is
excluded by any Federal agency may not:

(a) Be & partzc1panc in a Federal agency transaction that is a covered
cransactlon, or

(b) Act as a principal of a person participating in one of those
covered transactions,

£180.135 May a Federal agency grant an exception to let an excluded person
participate in a covered transaction?

(a) A Federal agency head or designee may grant an exception permitting
an excluded person ro participate in a particular covered transaction. If
the agency head or designee grante an exception, the exception must be in
writing and state the reason(s) for deviating from the governmentwide policy
in Executive Order 12549.

(b) An exception granted by one Federal agency for an excluded person
does not extend to the covered transactions of another Federal agency.

§180.140 Does an exclusion under the nonprocurement system affect a person's
eligibility for Federal procurement contracts?
If any Federal agency excludes a person under Executlve Oxdexr 12549 or
Executive Ordexr 12689, on or after August 25, 1995, the excluded person is
: also.ineligible for Federal. procurement transactions under the FAR.
“Therefore, an exclusion under this part has reciprocal effect in Federal
Hprocuremenc transactions.

€180.145 Does an exclusion under the Federal procurement system affect a
person's eligibility to participate in nonprocurement transactions?

If any Federal agency excludes a person under the FAR on or after
August 25, 1995, the excluded persgon is also ineligible to participate in
Federal agencies’ nonprocurement covered transactions. Therefore, an
exclusion under the FAR has reciprocal effect in Federal nonprocurement
transactions.

§180.150 Against whom may a Federal agency take an exclusion action?

11

£ d d0Lo3IA g0 B8S:4T B8182-To-g34



Given a cause that justifies an exclusion under this part, a Federal
agency may exclude any person who has been, is, or may reasonably be expected
to be a participant or principal in a covered transaction.

5180.155 How do I know if a person is excluded?

. _Check the Governmentwide Excluded Parties List System (EPLS) to
determine whether a person is excluded. The General Services Administration
(GSA) maintains the EPLS and makes it available, as detailed in Subpart E of
this part. When a Federal agency takes an action to exclude a person under
the nonprocuremenc or prbcurement debarment and suspension system, the agency
enters the information about the excluded person into the EPLS.

Subpart B~ Covered Transactions

$180.200 What is a covered transaction? ,

A covered transaction iz a nonprocurement or procurement transaction
that is subject to the prohibitions of this part. It may be a trxansaction
at--

(a) The primary tier, between a Federal agency and a person (see
appendix to this part); or

(b) A lower tier, between a participant in a covered trangsaction and
another person. ’

§180.205 why is it important if a pazticular transaction is a covered
transaction?

- The importance of whether a transaction is a covered trxansaction.
depends upon who you are.

(a) As a participant in the transaction, you have the responsibilities
laid out in Subpart ¢ of this part. Those include responsibilities to the
person or Federal agency at the next higher tier from whom you received the
transaction, if any. They also include responsibilities if you subsequently
enter into other covered transactions with persons at the next lower tier.

(b) As a Federal official who enters into a primary tier transaction,
you have the responsibilities laid out in Subpart D of this part.

{c) As an excluded person, you may not be a participant or principal in
the transaction unless--

. (1) The person who entered into the transaction with you allows you to
" continue your involvement in a transaction that predates your exclusion, as

" permitted under §180.310 or §180.415; or

' (2) A Federal agency official obtains an exception from the agency head
or designee to allow you to be involved in the transaction, as permitted
under §180.135.

§180.210 which nonprocurement transactions are covered transactions?
All nonprocurement transactions, as defined in §180.870, are covered
transactions unless listed in the exemptions under §180.215.

§180.215 Which nonprocurement transactions are not covered transactions?

The following types of nonprocurement transactions are not covered
transactions:
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(a) A direct award to--

(1) A foreign government or foreign governmental entity;

{2) A public international organization;

(3) An entity owned (in whole or in part) or controlled by a foreign
governmenht; or

{4) Any other entity consisting wholly or partially of one or more
foreign governments or foreign governmental entities.

© (b) A benefit to an individual as a personal entitlement without regard
to the individual's present responsibility (but benefits received in an
individual's business capacity are not excepted). For example, if a person
receives social gecuxity benefits under the Supplemental Security Income
provisions of the Social Security Act, 42 U.8.C. 1301 et seg., those benefits
are not covered cransactlons and, thexefore, are not affected if the person
is excluded.

{c) Federal employment.

(d) A transaction that a Federal agency mneeds to respond to a natiomal
or agency-recognized emergency or disaster.

(e) A permit, license, certificate or similar instrument issued as a
means to regulate public health, safety or the environment, unless a Federal
agency specifically designates it to be a covered transaction.

(£} An incidental benefit that resulte from ordinary governmental
operations. '

(g) Any other transaction if--

(1) The application of an exclusion to the transaction is prohibited by
law; or

(2) A Federal agency’s regulation exempts it from coverage under this
part.

§180.220 Are any procurement contracts included as coverad transactions?
(a) Covered rransactiong under this part--
(1) Do not include any procurement contracts awarded directly by a
Federal agency; but
(2) Do include some procurement contracts awarded by non-Federal
participants in nonprocurement covered transactions.
} (b) Specifically, a contract for goods or services is a covered
transaction if any of the following applies:
3 (1) The contract is awarded by a participant in a nonprocurement
transaction that is covered under §180.210, and the amount of the contract is
»expected to equal or exceed $25 000.
' (2) The contract requires the consent of an official of a Federal
agency. In that case, the contract, regardless of the amount, always is a
covered transaction, and it does not macter who awarded it. Tor example, it
could be a subcontract awarded by a contractor at a tier below a
nonprocurement transaction, as shown in the appendix to this part.
(3) The contract is for Federally-required audit services.
{c) A subcontract also is a covered transaction if, --
(1) It is awarded by a participant in a procurement transaction under
a nonprocurement transaction of a Federal agency that extends the coverage of
paragraph (b) (1) of this section to additional tiers of contracts (see the
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diagram in the appendix to this part showing that optional lower tier
coverage) ; and :
(2) The value of the subcontract is expected to equal or exceed

' $25,000.

§180.225 How do I know if a transaction in which I may participate is a
covered transaction?

~As a participant in a transaction, you will know that it is a covered
transaction because the Federal agency regulations governing the transaction,
the appropriate Federal agency official or participant at the next higher
tier who enters into the transaction with you, will tell you that you must
comply with applicable portions of this part.

Subpart C--Responsibilities of Participants Regarding Transactions
Doing Business With Other Persons

§180.300 What must I do before I enter into a covered transaction with
another person at the next lower tier?

When you enter into a covered transaction with another person at the
next lower tiex, you must verify that the person with whom you intend to do
business is not excluded or disqualified. You do this by:

(a) Checking the EPLS; or

{b) Collecting a certification from that person; or

(c) Adding a clause or condition to the covered transaction with that
person.

€180.305 May I enter into a covered transaction with an excluded or
disqualified person?

(a) You as a participant may not enter into a covered transaction with
an excluded person, unless the Federal agency responsible for the transaction
grants an exception under §180.135.

(k) You may not enter into any transaction with a person who is
disqualified from that transaction, unless you have obtained an exception
under the disqualifying statute, Executive order, or regulation.

. §180.310 What must I do if a Federal agency excludes a person with whom I am
. already doing business in a covered transaction?
(a) You as a participant may continue covered transactions with an
- exaluded person if the transactions were in existence when the agency
excluded the person. However, you are not required to continue the
transactions, and you may consider termination. You should make a decision
about whether to terminate and the type of termination action, if any, only
after a thorough review to ensure that the action is proper and appropriate.
(b) You may noL renew or extend covered transactions {(other than no-
cost time extensions) with any excluded person, unless the Federal agency
responsible for the transaction grants an exception under §180.135.

§180.315 May I use the services of an excluded person as a principal under a
covered transaction?
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(a) You as a participant may continue to use the services of an
excluded person as a principal undexr a covered transaction if you were using
the services of that person in the transaction before the person was
excluded. However, you are not required to continue using that person's
services as a principal. You should make a decision about wherher to
discontinue that person's services only after a thorough review to ensure
that the action is proper and appropriate.

(b) You may not begin to use the services of an excluded person as a
principal under a covered transaction unless the Federal agency responsible
for the transaction grants an exception under §180.135.

£180.320 Must I verify that prineipals of my coverad trangsactions are
) eligible to participate?
= ~ Yes, you as a participant are responsible for determining whether any
of your principals of your covered transactions is excluded ox disqualified
from participating in the transaction.
You may decide the method and freguency by which you do s0. You wmay, but you
are not required to, check the EPLS.

§180.325 What happens iAf I do business with an excluded person in a covered
transaction?

If as a participant you knowingly do buginess with an excluded person,
the Federal agency responsible for your transactiom may disallow costs, annul
or terminate the transaction, issue a stop work orxder, debar or suspend you,
or take other remedies as appropriate.

§180.330 What requirements must I pase down to persoms at lower tiers with
whom I intend to do business?

Before entering into a covered transaction with a participant at the
next lower tier, you must require that participant to--

(a) Comply with this subpart as a condition of participation in the
rransaction. You may do so using any method(s), unless the regulation of the
Federal agency responsible for the transaction requires you to use specific
method=s.

(b) Pass the requirement to comply with this subpart o each person
with whom the participant enters into a covered transaction at the next lower
‘tiex, :

'.Disélosing Information= Primary Tier Particlpants

§180.335 what information must I provide before entering into a covered
transaction with a Federal agency?

Before you enter into a covered transaction at the primary tier, you as
the partic¢ipant must notify the Federal agency office that is entering into
the transaction with you, if you know that you or any of the principals for
that covered transaction:

(a) Are presently excluded or disqualified;

(b) Have been convicted within the preceding three years of any of the
offenses listed in §180.800(a) or had a civil judgment rendered against you
for one of those offenses within that time period;
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(¢) Are presently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, state or local) with commission of
any of the offenses listed in §180.800(a); or
' " (d) Have had one or more public transactions (Federal, state, or local)
terminated within the preceding three years for cause or default.

§180.340 If I disclose unfavorable information required under 5180.335, will
I ba pravented from participating in the transaction?

Ag a primary tier participant, your disclosure of unfavorable
information about yourself or a principal under §180.335 will not necessarily
cause a Federal agency to deny your participation in the covered transaction.
The agency will consider the information when it determines whether ko enter
into the covered transaction. The agency will also consider any addirtional
information or explanation that you elect to submit with the disclosed
information.

§180.345 What happens if I fall to disclose information required under
6180.335?

If a Federal agency later determines that you failed to disclose
information under §180.335 that you knew at the time you entered into the
covered transaction, the agency may--

{a) Terminate the transaction for material failure to comply with the
terms and conditions of the transaction; or

(b) Pursue any other available remedies, including suspension and
debarment. .

$180.350 What must I do if I learn of information required under §180.335
after entering into a covered transaction with a Federal agency?
' At any time aftex you enter inte a covered transaction, you must give
immediate written notice to the Federal agency office with which you entered
into the transaction if you learn either that--

(a) You failed to disclose information earlier, as required by
§180.335; or

(b) Due to changed circumstances, you or any of the principals for the
transaction now meet any of the criteria in §180.335.

*.. Disclosing Information- Lower Tier Participants

+ §1080.355 What information must I provide to a higher tier participant before
" entering into a covered transaction with that participant?

Before you enter into a covered transaction with a person at the next
higher tier, you as a lower tier participant must notify that person if you
know that you or any of the principals are presently excluded or
disqualified.

§180.360 What happens 4if I £fail to disclose information required under
§180.3557

If a Pederal agency later determines that you failed to tell the perscn
at the higher tier that you were excluded or disqualified at the time you
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entered into the covered transaction with that person, the agency may pursue
any available remedies, including suspension and debarment.

§180.365 What must I do if I learn of information required undar §180.355
after entering into a covered transaction with a highar tier participant?

At any time after you enter into a lower tier covered transaction with
a perdon at a highex tier, you must provide immediate written notice to that
person if you learm either that--

" (a) You failed to disclose information earlier, as required by

§180.355; or

(b) Due to changed circumstances, you ox any of the principals for the
transaction now meet any of the criteria in 5180.385.

Subpart D~ Responsibilities of Federal Agency Officials Regarding
Transactions

§180.400 May I enter into a transaction with an excluded or disqualified
person? .

(a) You ag a Federal agency official may not enter into a covered
transaction with an excluded person unless you obtain an exception under
§180.135. :

(b) You wmay not enter into any transaction with a person who is
disqualified from that transaction, unless you obtain a waiver or exception
under the statute, Executive orxrder, or regulation that is the basis for the
person's disqualification.

$180.405 May I enter intc a covered transaction with a participant if a
principal of the transaction is excluded? :
As a Federal agency official, you may not enter into a covered
transaction with a participant if you know that a principal of the
transaction is excluded, unless you obtain an exception under §180.13S.

€180.410 May I approve a participant's use of the services of an excluded
person?
After entering into a covered transaction with a participant, you as a
Federal agency official may not approve a participant's use of an excluded
... person as a principal under that transaction, unless you obtain an exception
~-under §180.135.

§180.415 What must I do if a Federal agency excludes the participant or a
principal after I enter into a covered tramsaction?

(a) You as a Federal agency official may continue covered transactions
with an excluded person, or under which an excluded person is a principal, if
the transactions were in eéxistence when the person was excluded. You are not
required to continue the transactions, however, and you may consider
termination. You should make a decision about whether to terminate and the
type of termination action, if any, only after a thorough review to ensure
that the action is proper.
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" {b) You may not renew or extend covered transactions (other than no-
cost time extensions) with any excluded person, or under which an excluded
person is a principal, unless you cobtain an exception under §180.135.

§180.420 May I approve a transaction with an excluded or disqualified person
at a lower tier?

If a transaction at a lower tier is subject to your approval, you as a
Federal agency official may not approve--
‘ (a) A covered transaction with a person who is currently excluded,
unless you obtain an exception under §180.135; or

~ (b) A transaction with a person who is disqualified from that

transaction, unless you obtain a waiver or exception under the statute,
Executive order, or regulation that is the basis for the person's
disqualification.

€180.425 When do I check. to see if a person 18 excluded or disqualified?

As a Federal agency official, you must check to see if a person is
excluded or disqualified before you--

(a) Enter into a primary tier covered transaction;

(b) Approve a principal in a primaxry tier covered transaction;

(¢) Approve a lower tier participant if your agency’'s approval of the
lower tier participant is required; or

(d) Approve a principal in connection with a lower tier transaction if

- your agengy'’'s approval of the principal is required.

$180.430 How do I check to see if a person is excluded or disqualified?
You check to see if a person is excluded or disqualified in two ways:
- (a) You as a Federal agency official must check the EPLS when you take
any action listed in §180.425.
(b) You must review information that a participant gives you, as
required by §180.335, about its status or the status of the principals of a
transaction.

§180.435 What must I require of a primaxy tier participant?
You as a Federal agency official must require each participant in a

primary tier covered transaction to--
- (a) Comply with subpart C of this part as a cendition of participation
-“in the transaction; and

> . (b) Communicate the requlrement to comply with Subpart C of this part
" to persong at the next -lower tier with whom the primaxy tiexr partac:pant

enters into covered transactions.

§180.440 What action may I take if a primary tier participant knowingly does
business with an excluded or disqualified person?

If a participant knowingly does business with an excluded or
disqualified person, you as a Federal agency official may refer the matter
for suspension and debaxment consideration. You may also disallow costs,
annul or terminate the transaction, issue a stop work order, or take any
other appropriate remedy.
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§180.445 what action may I take if a primary tier participant fails to
disclose the information required under §180.3357

If you as a Federal agency official determine that a participant failed
to disclose information, as required by §180.335, at the time it entered into
a covered transaction with you, you may--

{(a) Terminate the transaction for material failure to comply with the
terms and conditions of the transaction; or

(b) Pursue any other available remedies, including suspension and
debarment. o

$180.450 What action may I take if a lower tier participant f£ails to disclose
the information required undexr $180.355 to the next higher tier?

If you as a Federal agency official determine that a lower tierxr
participant failed to disclose information, as required by §180.355, at the
time it entered into a covered transaction with a participant at the next
higher tier, you may pursue any remedies available to you, including the
initiation of a suspension or debarment action.

Subpart E- Excluded Parties List System

€180.500 What is the purpose of the Excluded Parties List System (EPLS)?
The BPLS is a widely available source of the most current information
about persons who are excluded or disqualified from covered transactions.

§180.508 Who uses the EPLS?

(a) Federal agency officials use the EPLS to determine whether to enter
into a transaction with a person, as required under §180.430.

(b} Participants also may, but are not required to, use the EPLS to
determine if--

{1) Principals of their transactions are excluded or disqualified, as
regquired undexr §180.320; or

(2) Persons with whom they are entering into covered transactions at
the next lower tier are excluded or disqualified.

(c) The EPLS is available to the general public.

§180.510 Who maintains the EPLS? .

. The General Services Administration (GSA) maintains the EPLS. When a
"Féderal agency takes an action to exclude a person under the nonprocurement
‘or..procurement debarment . and suspension system, the agency enters the
‘information about the excluded person into the EPLS.

§180.515 What specific information is in the EPLS?

(a) At a minimum, the EPLS indicates—

(1) The full name (where available) and address of each excluded and
disqualified person, in alphabetical order, with cross references if more
than one name is involved in a single action;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action;

(5) Any termination date for the action;
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(6) The Federal agency and name and telephone number of the agency

point of contact for the action; and
(7)) The Dun and Bradstreet Number (DUNS), or other similar code
approved by the GSA, of the excluded or disgualified person, if available.

(b) (1) The database for the EPLS includes a field for the Taxpayer
Identification Number (TIN) (the social security number (8SN) for an
individual) of an excluded or disqualified person.

(2) Agencies disclose the SSN of an individual to verify the identity
of an individual, only if permitted under the Privacy Act of 1974 and, if
appropriate, the Computer Marching and Privacy Protection Act of 1988, as
codified in 5 U.S.C. 552(a).

§180.520 Who places the information into the EPLS?

‘'Federal agency officials who take actions -to exclude persons under this
part ox officials who are responsible for identifying disqualified persons
must ‘enter the following information about those persons into the EPLS:

(a) Information required by §180.515(a);

_ . (b} The Taxpayer Identification Number (TIN) of the excluded or
disqualified person, including the social security number (SSN) for an
individual, if the number is available and may be disclosed under law;

(c) Information about an excluded or disqualified person, generally
within five working days, after--

(1) Taking an exclusion action;

(2) Modifying or rescinding an exclusion action;

(3) Finding that a person is disqualified; or

' (4) Finding that there has been a change in :he status of a person who
ig listed as disqualified.

§180.525 Whom do I ask if I have questions about a person in the EPLS?

If you have guestions about a listed person in the EPLS, ask the point
of contact for the Federal agency that placed the person's name into the
EPLS. You may find the agency point of contact from the EPLS.

§180.530 Where can I find the EPLS?
You may access the EPLS through the Internet, currently at
http://epls.arnet.gov or http://www,epls.gov.

1Subpart F— General Principles Relating to Suspension and Debarment Actions

'5180 600 Kow do suspen51on and debarment actions start?

When Federal agency officials receive information £rom any source
concerning a cause for suspension or debarment, they will promptly report it
and the agency will investigate. The officiale refer the question of whether
to suspend or debar you to their suspending or debarring official for
consideration, if appropriate.

$180.605 How does suspension differ from debarment?
Suspension differs from debarment in that—

A sugpending official . , . A debarring official . . .
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(a) Imposes suspension as a temporary Imposes debarment for a

status of ineligibility for procurement specified period as a final
and nonprocurement transactions, pending determination that a person is
‘completion of an investigation or legal not presently responsible,
proceedings..

(b} Must-- Must conclude, based on a

(1) Have adequate evidence that there may preponderance of the evidence,
be a cause for debarment of a person; and |that the person has engaged in
(2) Conclude that immediate action is conduct that warrants
necessary to protect the Federal interest. | debarment.

(¢) Usually imposes the suspension first, Imposes debarment after giving

and then promptly notifies the suspended the respondent notice of the

| person, giving the person an opportunity acction and an opportunity to
to contest the suspension and have it contest the proposed debarment.
lifted.

§180.610 What procedures does a Federal agency use in suspenseion and
debarment actions?

In deciding whether to suspend oxr debar you, a Federal agency handles
the actions as informally as practicable, consistent with principles of
fundamental fairness.

{a) For suspension actions, a Federal agency uses the procedures in
thig gubpart and Subpart G of this part.

coIoe (b) For debarment actions, a Federal agency uses the procedures in this
: ; subpaxt and Subpart H of this part.

§180.615 How does a Federal agency notify a person of a suspension or
debarment action?

(a) The suspending or debarring official sends a written notice to the
last known street address, facsimile number, or e-mail address of--

(1) You or your identified counsel; or

(2) Your agent for service of process, or any of your partners,
officers, directors, owners, or joint venturers.

(b) The notice is effective if sent to any of these persons.

15180 620 Do Federal agencies COOIdlnate suspension and debarment actions?

o ; Yes, when more than one Federal agency has an interest in a suspension
or debarment, the agencies may consider designating one agency as the lead
agency for making the decision. BAgencies are encouraged to establish methods
and procedures for coordinating their suspension and debarment actions.

§180.625 What is the scope of a suspension or debarment?

If you are suspended or debarred, the suspension or debarment is
effective as follows:

(a) Your suspension or debarment constitutes suspension or debarment of
all of your divisions and other organizational elements from all covered
transactions, unless the suspension or debarment decision is limited--
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“(1) By its terms to one or more specifically identified individuals,
: divisions, or other organizational elements; or
“':j(z) To specific types of transactions,
(b) Any affiliate of a participant may be included in a suspension or
debarment action if the suspending or debarring official--
- (1) officially names the affiliate in the notice; and
(2) Gives the affiliate an opportunity to contest the action,

§180.630 May a Federal agency impute the conduct of one person to another?

For purposes of actions taken under this part, a Federal agency may
impute conduct as follows:

(a) Conduct imputed from an individual to an organization. A Federal
agency may impute the fraudulent, criminal, or other improper conduct of any
officer, director, shareholder, partner, employee, or other individual
associated with an organization, to that organization when the improper
conduct occurred in connection with the individual's performance of duties
for oxr on behalf of that organization, or with the organization’s knowledge,
approval or acquiescence. The organization’s acceptance of the benefits
derived from the conduct is evidence of knowledge, approval or acquiescence.
. (b} Conduct imputed from an organization to an individual, or between
individuals. A Federal agency may impute the fraudulent, criminal, or other
improper conduct of any organization to am individual, or from one individual
to another individual, if the individual to whom the improper conduct is
imputed either participated in, had knowledge of, or reasgon to know of the
improper conduct. '

(c}) Conduct imputed from one organization to another organization. A
Federal agency may impute the fraudulent, criminal, or other improper conduct
of one organization to another organization when the improper conduct
occurxed in connection with a partnership, joint venture, joint application,
association or similar arrangement, or when the oxganization to whom the
improper conduct is imputed has the power to direct, manage, control or
influence the activities of the organization responsible for the improper
conduct. Acceptance of the benefits derived from the conduct is evidence of
knowledge, approval or acquiescence.

§180.635 May a Federal agency settle a debarment or suspension action?
- . Yes, a Federal agency may settle a debarment or suspension action at
any time if ir is in the best interest of the Fedexral Government.

“§180,640 May a settlement include a voluntary exclusion?

Yes, if a Federal agency enters into a settlement with you in which you
agree to be excluded, it is called a voluntary exclusion and has
governmentwide effect.

' §180.645 Do other Federal agencies know 1f an agency agrees to a voluntary
exclusion?

(a) Yes, the Federal agency agreeing to the voluntary exclusion enters
information about it into the EPLS.
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(b) Also, any agency or person may contact the Federal agency that
agreed to the voluntary exclusxon to find out the details of the voluntary
exclusion.

Subpart G- Suspenslon

§180.700 When may the suspending official issue a suspension? ,

Suspension is a serious action. Using the procedures of this subpart
and Subpart F of this part, the suspending official may impose suspension
only when that official determines that--

(2) There exists an indictment for, or other adequate evidence to
e'u."spect: an offense listed undexr §180.800(a), or

(b} There exists adequate evidence to suspect any other cause for
debarment listed under §180.800(b) through (d); and

(c) Immediate action is necessary to protect the public interest.

- ' §180.705 What does the suspending official consider in issuing a suspension?

' (a) In determining the adequacy of the evidence to support the
suspension, the suspending official considers how much information is
available, how credible it is given the circumstances, whether or not
important allegations are corroborated, and what inferences can reasonably be
drawn as a result. During this assessment, the suspending official may
examine the basic documents, including grants, cooperative agreements, loan
authorizations, contracts, and other relevant documents.

(b) An indictment, conviction, civil judgment, or other official
findings by Federal, State, or local bodies that determine factual and/or
legal matters, constitutes adequate evidence for purposes of suspension
actions.

(¢) In deciding whether immediate action is needed to protect the
public interest, the suspending official has wide discretion. For example,
the suspending official may infer the necessity for immediate action to
protect the public interest either from the nature of the circumstances
giving rise to a cause for suspension or from potential business
relationships or involvement with a program of the Federal Government.

§180.710 When does a suspension take effect?
- A suspension is effective when the suspending official signs the
'deC151on to suspend.. :

'§180, 715 What notice does the suspending official give me if I am suspended?

After deciding to suspend you, the suspending official promptly sends
you a Notice.of Suspension advising you--

(2) That you have been suspended;

(b) That your suspension is based on--

{1) An indic¢tment;

(2) A conviction;

(3) Other adequate evidence that you have committed irregularities
which seriously reflect on the propriety of further Federal Govermment
dealings with you; or
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(4) Conduct of another person that has been imputed to you, or your
affiliation with a suspended or debarred person;
(c) Of any other irregularities in terms sufficient to put you on
notice without disclosing the Federal Government's evidence;
. (d) Of the cause(s) upon which the suspending official relied under
§5180.700 for imposing suspension;
" (e) That your suspension is for a temporary period pending the
completion of an investigation or resulting legal or debarment proceedings;
(£) Of the applicable provisicns of this subpart, Subpart F of this
part, and any other agency procedures governing suspension decision making;
and - o
(g) Of the governmentwide effect of your suspension f£rom procurement
and nonprocurement programs and activities.

§180.720 How may I contest a suspension?

If you as a respondent wish to contest a suspension, you or your
representative must provide the suspending official with information in
opposition to the suspension. You may do this orally or imn writing, but any
information provided orally that you consider important must also be
submitted in writing for the official record.

§180.725 How much time do I have to contest a suspension?

{a) As a respondent you or your representative must either send, or
make arrangements to appear and present, the information and argument to the
suspending official within 30 days after you receive the Notice of
Suspension. '

(b) The Federal agency taking the action considers the notice to be
received by you--

(1) When delivered, if the agency mails the notice to the last known
street address, or five days after the agency sends it if the letter is
undeliverable;

(2) when sent, if the agency sends the notice by facsimile or five days
after the agency sends it if the facsimile is undeliverable; or

(3) When delivered, if the agency sends the notice by e-mail or five
days after the agency sends it if the e-mail is undeliverable.

- §180,730 what information must I provide to the suspending official if I

 contest the suspension?

. (a) In addition to any informatidén and argument in opposition, as a
respondent your submigsion to the suspending official must identify--

(1) Specific facts that contradict the statements contained in the
Notice of Suspension. A general denial is insufficient to raise a genuine
dispute over facts material to the suspension;

(2) All existing, proposed, or prior exclusions under regulations
implementing Executive Order 12549 and all similar actions taken by Federal,
state, or local agencies, including adminigtrative agreements that affect
only those agencies;

(3) All criminal and civil proceedings not included in the Notice of
Suspension that grew out of facts relevant to the cause(s) stated in the

~ notice; and

24

Se °d J0LO3xdIa gWo v8:87 ©lvc-19-4934



(4) all of your affiliates.

(b) If you fail to disclose this information, or provide false
information, the Fedexal agency taking .the action may seek further criminal,
civil or administrative action against you, as appropriate.

§180.735 Under what conditions do I get an additiomal opportunity to
challenge the facts on which the suspension is based?

(a) You as a respondent will not have an additional opportunity to
challenge the facts if the suspending official determines that--

(1) Your suspension is based upon an indictment, conviction, civil
judgment, oxr other finding by a Federal, State, or local body for which an
opportunzty to contest the facts was provided;

(2) Your presentation iri opposition contains only geneéral denials to
information contained in the Notice of Suspension;

(3) The imsues xaised in your presentation in opposition to the
suspension are not factual in nature, or are not material to the suspending
official's initial decision to suspend, or the official's decision whether to
continue the suspension: or

(4) On the basis of advice from the Department of Justice, an office of
the United States Attorney, a State attorney general's office, or a State or
local prosecutor's office, that substantial interests of the government in
pending or contemplated legal proceedings based on the same facts as the
suspension would be prejudiced by conducting fact-finding.

(b) You will have an opportunity to challenge the facts if the
suspending official determines that--

(1) The conditions in paragraph (a) of this section do not exist; and

(2) Your presentation in opposition raises a genuine dispute over facts
material to the suspension.

(¢) If you have an opportunity to challenge disputed material facts
under this section, the suspending official or designee must conduct
addicional proceedings to resolve those facts.

§180.740 Are suspension proceedings formal?
(a) Suspension proceedings are conducted in a fair and informal manner.
The suspending official may use flexible procedures to allow you to present
matters in opposition. In so doing, the suspending official is not required
~.to follow formal rules of evidence or procedure in crearing an official
- record upon which the official will base a final suspension decision.
S (b) You as a respondent or your representative must submit any
“‘documentary evidence you want the suspending official to consider.

§180.745 How is fact-finding conducted?

(a) If fact-finding is conducted--

{1) You may present witnesses and other evidence, and confront any
witness presented; and

{2) The fact-finder must prepare written findings of fact for the
record.

(b) A transcribed record of fact-finding proceedings must be made,
unless you as a respondent and the Federal agency agree to waive it in
advance. 1f you want a copy of the transcribed record, you may purchage it.
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§180.750 What does the suspending official consider in deciding whether to
continua oxr terminate my suspension?

(a) The suspending official bases the decision on all information
contained in the official record. The record includes--

(1) All information in support of the suspending official's initial
decision to suspend you;

~ (2) Any further information and argument presented in support of, or
opposition to, the suspension; and

(3) Any transaribed record ¢f fact-finding proceedings.

(b) The suspending official may refer disputed material facts ro
another official for findings of fact. The suspending official may reject
any resulting findings, in whole or in part, omnly after specifically
determining them to be arbitrary, capricious, or clearly erroneous.

§180.755 When will I know whether the suspension is continued or terminated?

' The suspending official must make a written decision whether to
continue, modify, or terminate your suspension within 45 days of closing the
official record. The official record closes upon the suspending official’s
receipt of final submissions, information and findings of fact, if any. The
suspending official may extend that period for good causge.

§180.760 How long may my suspension last?

. {a) If legal or debarment proceedings are initiated at the time of, or
during your suspension, the suspension may continue until the conclusion of
those proceedings. However, if proceedings are not initiated, a suspeunsion
may not exceed 12 months.

(b) The suspending official may extend the 12 month limit under
paragraph (a) of this section for an additional 6 months if an office of a
U.S. Assistant Attorney General, U.S. Attorney, or other responsible
prosecuting official requests an extension in writing. In no event may a
suspension exceed 18 months without initiating proceedings under paragraph
B (a) of this section.

{c¢) The suspending official must notify the appropriate officials under
paragraph (b) of this section of an impending termination of a suspension at
least 30 days before the 12 month period expires to allow the officials an

- opportunity to request an extension.

'SﬁbfartAH- Debarment

§180.800 What are the causes for debarment?

A Federal agency may debar a person for--

(a) Conviction of or ¢ivil judgment for--

{1) Commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public¢ oxr private agreement
or transaction;

(2) Vviolation of Federal or State antitrust statutes, including those
proscribing price fixing between competitors, allocation of customers between
competitors, and bid rigging;
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: {3) Commission of embezzlement, theft, forgery, bribery, falsification
or destruction of records, making false statements, tax evasion, receiving
stolen property, making false claims, or obstzuction of justice; or

(4) Commission of any other offense indicating a lack of business
integrity or business honesty that seriously and directly affects your
present responsibility;

(b) Violation of the terms of a public agreement or txansaction so
serious as to affect the integrity of amn agency program, such as--

(1) A willful failure to perform in accordance with the termg of one or
more public agreements or transactions;

(2) A history of failure to perform or of unsatisfactory performance of
R one or mwore public agreements or transactions; or

: (3) A willful viclation of a statutory or regulatory provision or
requirement applicable to a public agreément or transaction;

(¢) Any of the following causes:

(1) A nonprocurement debarment by any Federal agency taken before
October 1, 1968, ox a procurement debarment by any Federal agency taken
pursuant to 48 CFR part 9, subpart 9.4, before August 25, 1995; '

{(2) Knowingly doing business with an ineligible person, except as
permitted under §180.135;

(3) Failure to pay a single substantial debt, or a number of
oucstanding debts (including disallowed costs and overpayments, but not
including sums owed the Federal Government under the Internal Revenue Code)
owed to any Federal agency or instrumentality, provided the debt is
uncontested by the debtor or, if contested, provided that the debtor's legal
and administrative remedies have been exhausted;

(4) Violation of a material provision of a voluntary exclusion
agreement entered into undex §180.640 or of any settlement of a debarment or
suspension action; or

(5) Violation of the provisions of the Drug-Free Workplace Act of 1988
(41 U.S.C. 701); or

{d) Any other cause of so serious or compelling a nature that it
affects your present responsibiliry.

§180.805 What notice does the debarring official give ma if I am proposed for
debarment?
~ After consideration of the causes in §180.800, if the debarring
-~ official proposes to debar you, the official sends you a Notice of Proposed
. Debarment, pursuant to §180.615, advising you--

(a) That the debarring official is considering debarring you;

(b) Of the reasons for proposing to debar you in terms sufficient to
put you on notice of the conduct or transactions upon which the proposed
debarment is based;

(c) Of the cause(s) under §5180.0800 upon which the debarring official
relied for proposing your debarment;

(d) Of the applicable provisions of this subpart, Subpart F of this
part, and any other agency procedures governing debarment; and

(e) Of the governmentwide effect of a debarment from procurement and
nonprocurement programs and activities.
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§180.810 When doez a debarment take effect?

_Unlike guspension, a debarment is not effective until the debarring
official issues a decision. The debarxring official does not issue a decision
until the respondent has had an opportunity to contest the proposed
debarment .

§180.815 How may I contest a proposed debarment? :

- If you as a respondent wish to contest a proposed debarment, you or
your representative must provide the debarring official with information in
opposition to the proposed debarment. You may do this orally or in writing,
but. any information provided orally that you consider important must alsoc be
submitted in writing for the official record.

§160.820 How much time do I have to contest a proposed debarment?

; (a) As a respondent you or your representative must either send, or
make arxrangements to appear and present, the information and argument to the
debarring official within 30 days after you receive the Notice of Proposed
Debarment.

(b) The Federal agency taking the action considers the Notice of
Proposed Debaxment to be received by you--

(1) When delivered, if the agency mails the notice to the last known
street address, or five days after the agency sends it if the letter is
undeliverable;

(2) when sent, if the agency sends the notice by facsimile oxr five days
after the agency sends it if the facsimile is undeliverable; or

(3) wWhen delivered, if the agency sends the notice by e-mail or five
days after the agency sends it if the e-mail is undeliverable.

§160.825 What information must I provide to the debarring official if I
contest the proposed debarment?

(a) In addition to any informarion and argument in opposition, as a
respondent your submission to the debarring official must identify--

(1) Specific facts that contradict the statements contained in the
Notice of Proposed Debarment. Include any information about amy of the
factors listed in §5180.860., A general denial is insufficient to raise a
genuine digpute over facts material to the debarment;

s (2) Ald existing, proposed, or prior exclusions under regulations

s implementing Executive Order 12549 and all similar actions taken by Federal,
- State, or local agencies, including administrative agreements that affect
“*only those agencies;

(3) All criminal and civil proceedings not included in the Notice of
Proposed Debarment that grew out of facts relevant to the cause(s) stated in
the notice; and

(4) All of your affiliates,

(b) If you fail to disclose this information, or provide false
information, the Federal agency taking the action may seek further criminal,
civil ox administrative action against you, as appropriate.

$180.830 Under what conditions do I get an additional opportunity to
challenge the facts on which the proposed debarment is based?
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- (a) You as a respondent will not have an additional opportunity to
challenge the facts if the debarring official determines that--
(1) Your debarment is based upon a conviction or civil judgment;
- (2) Your presentation in opposition contains only general denialg to
information contained in the Notice of Proposed Debarment; or
(3) The issues raised in your presentation in opposition to the
proposed debarment are not factual in nature, or are not material to the
debarring official's decision whether to debar.
' (b) You will have an additional opportunity to challenge the facts if
the debarring official determines that--
(1) The conditions in paragraph (2) of this section do not exist; and
(2) Your presentation in opposition raises a genuine dispute over facts
material to the proposed debarment.
(¢) If you have an opportunity to challenge disputed material facts
under this section, the debarring official or designee must conduct
additional proceedings to resclve those facts.

§180.835 Are debarment proceedings formal?

{a) Debarment proceedings are conducted in a fair and informal manner.
The debarring official may use flexible procedures to allow you as a
respondent to present matters in opposition. In so doing, the debarring
cfficial is not required to follow formal rules of evidence or procedure in
creating an official record upon which the official will base the decision
whether to debar.

(b) You or your representative must submit any documentary evidence you
want the debarring official to consider.

§160.840 How is fact-finding conducted?
(a) If fact-finding is conducted-- »

(1) You may present wirLnesses and other evmdence, and confront any
witness presented; and

(2) The fact-finder must prepare written findings of fact for the
record.

(b) A transcribed record of fact-finding proceedings must be made,
unlesg you as a respondent and the Federal agency agree to waive it in
advance. If you want a copy of the transcribed record, you may purchase it.

fSlBO 845 What does the debarrlng off1c1al consider in deciding whether to
;debar me?

(a) The debarring official may debar you for any of the causes in
§180.800. KHowever, the official need not debar you even if a cause for
debarment exists. The official may consider the seriousness of your acts or
omigsions and the mitigating or aggravating factors set forth at §180.860.

(b) The debarring official bases the decision on all information
contained in the official record. The record includes--

(1) All information in support of the debarring official's proposed
debarment ;

(2) Any further information and axgument presented in support of, or in
opposition to, the proposed debarment; and

(3) Any transcribed record of fact-finding proceedings.
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"(¢) The debarring official may refer disputed material facts to another
" official for findings of fact. The debarring official may reject any
resultant findings, in whole or in part, only after specifically determining
them to be arbitrary, capricious, or clearly erroneous.

§180.850 What ip the standard of proof in a debarment action?

(a) In any debarment action, the Federal agency must establish the
cause  for debarment by a preponderance of the evidence.

(b) If the proposed debarment is based upon a conviction or civil
judament, the standard of proof is met.

$180.855 Who has the burden of proof in a debarment action?

(a) The Federal agency has the burden to prove that a cause for
debarment exists.

(b) Once a cause for debarment is established, you as a respondent have
the burden of demonstrating to the satisfaction of the debarring official
that you are presently responsible and that debarment is not necessary.

§180.860 What factors may influence the debarring official's decision?

This section lists the mitigating and aggravating factors that the
debarring official may consider in determining whether to debar you and the
length of your debarment period. The debarring official may consider other
factors if appropriate in light of the circumstances of a particular case.
The existence or nonexistence of any factor, such as one of those set forth
in this section, is not necessarily determinative of your present
regponsibility. In making a debarment decision, the debarring official may
consider the following factors:

(a) The actual or potential harm or impact that results or may result
from the wrongdoing.

(b) The frequency of incidents and/or duration of the wrongdoing.

{(c) Whether there is a pattern or prior history of wrongdeing. For
example, if you have been found by another Federal agency or a State agency
to have engaged in wrongdoing similar to that found in the debarment action,
the existence of this fact may be used by the debarring official in
determining that you have a pattern or prior history of wrongdoing.

(d) Whether you are or have been excluded or disqualified by an agency

“of the Federal Government or have not been allowed to participate in State or
: local contracts or assigtance agreements on a basis of conduct similar to one
" or more of the causes for debarment specified in this parc.

' (e) Whether you have entered into an administrative agreement with a
Federal agency or a State or local government that is not governmentwide but
is based on conduct similar to one or more of the causes for debarment
specified in this part.

(£) Whether and to what extent you planned, initiated, or carried out
the wrongdoing.

(g) Whether you have accepted responsibility for the wrongdoing and
recognize the seriousness of rhe misconduct that led to the cause for
debarment.

{h) Whether you have paid or agreed to pay all criminal, civil and
administrative liabilities for the improper activity, including any
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investigative or administrative costs incurred by the government, and have
made or agreed to make full restitution.

(i) Whether you have cooperated fully with the govermment agencies
dur;ng the investigation and any court or administrative action. In
determining the extent of cooperation, the debarring official may consider
when the cooperation began and whether you disclosed all pert;nent
information known to you.

(j) Whether the wrongdoing was pervasive within your organization.

(k) The kind of positions held by the individuale involved in the
wrongdoing.

(1) Whether your organization took appropriate corxective action or
remedial measures, Buch as establishing ethics training and implementing
programs to prevent recurrence.

*(m) Whether your principals tolerated the offense.
~ (n) whether you brought the activity cited as a basis for the debarment
to the attention of the appropriate government agency in a timely manner.

(o) Whether yocu have fully investigated the circumstances surrounding
the cause for debarment and, if so, made the result of the investigation
available to the debarring official.

{p) Whether you had effecrive standards of conduct and internal contrel
systems in place at the time the gquestioned conduct occurred.

(q) Whether you have taken appropriate disciplinary action against the
individuals respon51ble for the activity which constitutes the cause for
debarment.

(r}) Whether you have had adeguate time to eliminate the circumstances
within your organization that led to the cause for the debarment.

(2) Other factors that are appropriate to the circumstances of a
particular case.

§180.865 How long may my debarment last?

{a) If the debarring official decides to debar you, your period of
debarment will be based on the seriousness of the cause(s) upon which your
debarment is based. Generally, debarment should not exceed three years.
However, if circumstances warrant, the debarring official may impose a longer
period of debarment.

(b) In determining the period of debarment, the debarring official may

.. congider the factoxs in §180.860. If a suspension has preceded your

.Gébarment, the debarring official must consider the time you were suspended.
) ; (¢) If the debarment is for a violation of the provisions of the Drug-
' Free Workplace Act of 1988, your period of debarment may not exceed £ive
years.

§180.870 when do I know if the debarring official debars me?

{(a) The debarring official must make a written decision whether to

" debar within 45 days of closing the official record. The official record

closes upon the debarring official’s receipt of final submissions,
information and findings of fact, if any. The debarring official may extend
that periecd for good cause. '

{b) The debarring official sends you written notice, pursuant to
§180.615 that the official decided, either--
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(1) Not to debar you; or
(2) To debar you. 1Imn this event, the notice:
n - (i) Refexrs to the Notice of Proposed Debarment;
L (ii) Specifies the reasons for your debarment;
en (iii) States the period of your debarment, including the effective
dates; and
(iv) Advises you that your debarment is effective for covered
transactions and contracts that are subject to the Federal Acguisition
Regulation (48 CFR chapter 1), throughout the executive branch of the Federal
Government unless an agency head or an authorized designee grants an
exception.

51801§75 May I ask tha debarring official to reconsider a decision to debar
me?

~ Yes, as a debarred person you may ask the debarring official to
reconsider the debarment decision or to reduce the time period or scope of
the debarment. However, you must put your request in writing and support it
with documentation.

§180.880 What factors may influence the debarring official during
reconsideration?

The debarrlng official may reduce or termlnate your debarment based
on--

"7 (a) Newly discovered material evidence;

(b) A reversal of the conviction or civil judgment upon which your
debarment was based;

(c) A bona fide change in ownership or management;

(d) Elimination of other causes for which the debarment was imposed; or

(e) Other reasons the debarring official finds appropriate.

€180.885 May the debarring official extend a debarment?

(a) Yes, the debarring official may extend a debarment for an
additional period, if that official determlnea that an extension is necessary
to protect the public interest.

(b) However, the debarring official may not extend a debarment solely
on the basis of the facts and circumstances upon which the initial debarment

. acc1on was based.

'> “(¢) If the debarrlng off1c1a1 decides that a debarment for an
‘“addlt;onal period is necessary, thé debarring official must follow the
applicable procedures in this subpart, and Subpart F of this part, to extend:
the debarment. '

Subpart I- Definitions

£180.900 Adegquate evidence.
Adequate evidence means information sufficient to support the
reasonable belief that a particular act or omission has occurred.

§180.905 Affiliate.
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Pergons are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other or a third person controls
or has the power to control both. The ways a Federal agency may determine
control include, but are not limited to-- '

_ (a) Interlocking management or ownership;
e ~(b) Identity of interests among family members;
' o (c) Shared facilities and equipment;

(d) Common use of employees; or

(e) A business entity which has been organized following the exclusion
of - a person which has the same or similar management, ownership, or principal
employees as the excluded person.

5180.910 Agent or representative.
Agent or representative means any person who acts on behalf of, or who
is authorized to commit a participant in a covered transaction.

§180.915 Civil judgment.

Civil judgment means the disposition of a civil action by any court of
competent jurisdiction, whether by verdict, decision, settlement,
stipulation, other disposition which creates a civil liability for the
complained of wrongful acts, or a final determimation of liability under the
Program Fraud Civil Remedies Act of 1988 (31 U.S.C. 3801-3812).

§180.920 Conviction.

Conviction means-- )

(a) A judgment or any other determination of guilt of a criminal
offense by any court of competent jurisdiction, whether entered upon &
verdict or plea, including a plea of nolo contendere; or

(b) Any other resolutiom that is the functional equivalent of a
judgment, including probation before judgment and deferred prosecution. A
disposition without the participation of the court is the functional
equivalent of a judgment only if it includes an admission of guilt.

§180.925 Debarment.
Debarment means an action taken by a debarring official under Subpart H
of this part to exclude a person from participating in covered transactions
- .-and transactions covered under the Federal Acquisition Regulation (48 CFR
chapter 1). A person g0 excluded is debarred.

. §180.930 Debarring official.

Debarring official means an agency official who is authorized to impose
debarment. A debarring official is either--

(2) The agency head; or

(b) An official designated by the agency head.

§180.935 Disqualified.

Disqualified means that a person is prohibited from participating in
specified Federal procurement or nonprocurement transactions ag required
under a statute, Executive order (other than Executive Orders 12549 and
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12689) or other authority. Examples of disqualifications include persons
prohibited under-- ’

(a) The Davig-Bacon Act (40 U.S.C. 276(a));

(b) The equal employment opportunity acts and Executive orders; or

(¢) The Clean Air Act (42 U.S.C. 7606), Clean Water Act (33 U.S.C.
1368) and Executive Order 11738 (3 CFR, 1973 Comp., p. 799).

5180:.940 Excluded or exclusion.

Excluded or exclusion means--

(a) That a person or commodity is prohibited from being a participant
in covered transactions, whether the person has been suspended; debarred;
proposed for debarment under 48 CFR part 9, subpart 9.4; voluntarily
excluded; or

(b) The act of excluding a person.

$180.945 Excluded Parties List System (EPLS).

" Excluded Parties Ligt System (EPLS) means the list maintained and
disseminated by the General Services Administration (GSA) containing the
names and other information about persons who are ineligible,

£t
i
i

§180.950 Federal agency.

Federal agency means any United States executive department, military
department, defense agency or any other agency of the executive branch.
Other agencies of the Federal government are not considered ‘“agencies” for
the purposes of this part unless they issue regulationg adopting the
governmentwide Debarment and Suspension system under Executive Orders 12549
and 12689,

§180.955 Indictment. :

Indictment means an indictment for a criminal offense. A presentment,
information, or other filing by a competent authority charging a criminal
offenise shall be given the same effect ag an indictmenc.

§180.960 Ineligible oxr ineligibility.

Ineligible or ineligibility means that a person or commodity is
prohibited from covered transactions because of an exclusion or
=’ disqualificacion.

-§180.965 Legal proceedings.

’ " Legal proceedings means any criminal proceeding or any civil judicial
proceeding, including a proceeding under the Program Fraud Civil Remedies Act
(31 U.S.C. 3801-3812), to which the Federal Government or a State or local
government or quasi-governmental authority is a party. The term also
includes appeals from those proceedings,

$180.570 Nonprocurement transaction.

(a) Nonprocurement trangagtion means any transaction, regardless of
type (except procurement contracts), including, but not limited to the
following:

(1) Grants.
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. (2) Cooperative agreements.
(3) Scholarships.
(4) Fellowships.
(5) Contracts of assistance.
(6) Loans.
(7) Loan guarantees.
(8) Subsidies.
“(9) Insurances.
(10) Payments for specified uses.
(11) Donation agreements.
(b) A nonprocurement transaction at any tier does not require the
transfer of Federal funds.

§180.975 Notice.

Noltice means a written communication served in person, sent by
certified mail or its equivalent, or sent electronically by e-mail oxr
facsimile. (See §5180. 615.)

§180.980 Participant.

Participant means any person who submits a proposal for or who enters
.into a covered tramsaction, including an agent or representative of a
participant. :

$180.985 Person.
Pergon means any individual, corporation, partnership, association,
unit of government, or legal entity, however organized.

§160.990 Preponderance of the evidence.

Preponderance of the evidence means proof by information that, compared
with information opposing it, leads to the conclusion that the fact at issue
is more probably true than not.

$180.995 Principal.
Principal means--
(a) An officer, director, owner, partner, principal investigator, or
other person within a participant with management or supervisory
‘.- responsibilities related to a covered transaction; or
e * (b) A consultant or other person, whether or not employed by the
.- participant or paid with Fedexal funds, who--
(1) Is in a position to handle Federal funds;
(2) Is in a position to influence or control the use of those funds;

or, .
(3) Occupies a technical or professional position capable of
substantially influencing the development or outcome of an activity required
to perform the covered transaction.

$180.1000 Respondent.
Respondent means a person against whom an agency has initiated a
debarment or suspension action.
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§180.1005 State.
(a) State means--
(1) Any of the states of the United States;
‘(2) The District of Columbia; ‘
- {3) The Commonwealth of Puerto Rico;

{4) Any territory or possession of the United States; or

(3) Any agency or inscrumentality of a state.

(b) For purposes of this part, State does not include institutions of
higher education, hospitals, or units of local government.

§180.1010 Suspending official.

(a) Suspending cfficial means an agency official who is authorized to
impose suspension. The suspending official is either:

(1) The agency head; or

(2) An official designated by the agency head.

6180.1015 Suspension.

Suspension is an action taken by a suspending official under subpart G
of this part that immediately prohibits a person from participating in
covered transactions and transactions covered under the Federal Acquisition
Regulation (48 CFR chapter 1) for a temporary period, pending completion of
an agency investigation and any judicial or administrative proceedings that
may ensue. A person so excluded is suspended.

§180.1020 Voluntary exclusion or voluntarily excluded.

(a) Voluntary exclusion mesns a person's agreement to be excluded under
the terms of a settlement between the person and one or moxe agencies.
Voluntary exclusion must have governmentwide effect.

(b) Voluntarily excluded means the status of a person who has agreed roO
a voluntary exclusion.
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Appendix to Part 180 - Covered Tramsactions

COVERED TRANSACTIONS

Federal Agency

_ All Primary Tier
Nonprocurement Transactions

All Lower Tier
Nonprocurement Transactions

Al First Tier ' All First Tier Procurement
Procurement Contracts Contracts Subject to
* $25,000 _ Agency Consent

AN
g All Lower Tier Subcontracts
N Subject to

Agency Conscnt
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PART . 215- [AMENDED]
2.‘,The authority citation for part 215 continues to read as follows:

_ Authority: 31 U.S.C. 503; 31 U.S.C. 1111; 41 U.S.C. 405;
Reorganization Plan No. 2 of 1970; E.O. 11541, 35 FR 10737, 3 CFR,
1966-1870, p. 939.

3. Section 215.13 is revised to read as follows:
§ 215.13 Debarment and suspension.

Federal awarding agencies and recipients shall comply with Federal agency
regulations implementing E.O.s 12549 and 12689, “Debarment and Suspension.”
Under those regulations, certain parties who are debarred, suspended or
otherwise excluded may not be participants or principals in Federal
assistance awards and subawards, and in certain contracts under those awards
and subawards.

4., Paragraph B of Appendix A to part 215 is revised to read as follows:

Appendix A to Part 215 -~ Contract Provisions
* * * * *

8. Debarment and Suspension (E.O.s 12549 and 12689) - A contract award
with an amount expected to equal or exceed $25,000 and certain othex contract
awards (see 2 CFR 180.220) shall not be made to parties listed on the
government-wide Excluded Parties List System, in accordance with the OMB
guidelines at 2 CFR part 180 that implement E.O.B 12549 (3 CFR, 1986 Comp.,
p. 18%) and 1268% (3 CFR, 1989 Comp., p. 235), “Debarment and Suspension.”
The Excluded Parties List System contains the names of parties debarred, ’
suspended, or otherwise excluded by agencies, as well as parties declared
ineligible under statutory or regulatory authority other than E.O. 12549.
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Enclosure 3
Instructions for Downloading Current Records from EPLS

To download all current records in the EPLS database:

1. Open the EPLS web site in your web browser: https://www.epls.gov

2. Once there, on the right side of the screen under the Reports menu, click on the “Advanced
_.Report” link.

3. :Rcadn the “Important EPLS Advanced Search Information™ box.

4. Check the box to acknowledge the information and click the red “X” in the upper right hand
corner of the box.

5. Scroll to the bottom of the “EPLS Advanced Report” window and click on the “Search”
button. This action will perform a search and return the resulls of all the records on the
current exclusions list.

6. Scroll to the bottom of this page. In the center section you will see the blue options: Back,
New Search, Report, Excel, XML, ASCII, Printer-Friendly.

7. To download a report to view in Microsoft Excel, click on the Excel link. This will initiate
the download of a file with the default name of "report.csv". This is actually a text file in
‘csv' (Comma Separated Value) format.

8. To download a report in XML format, click on the XML link. This will initiate the
IR -+ download of a file with the default name of “report.xml".

i,:-tﬁdte: This query is performed in real time which means the records contained in the report are all
the records available up to the second you began the Search.
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